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“NEW YORK, AUGUST, 1899 


Legal Wotices 


; EIN THE UNITED STATES CIRCUIT COURT, 


IN AND FOR THE EASTERN DISTRICT OF 
PENNSYLVANIA. 


* THoMas A. EDISON, . 
Plaintiff. 
vs. In 
ELLsworTH A. HAWTHORNE AND 
aor HoRACE SHEBLE, 
‘ Defendants. 


DEFENDANT'S ANSWER. i 
The answer. of Ellsworth A, Hawthorne and 
Horace Sheble, defendants, in the above case, to 
Qe bill of complaint of Thomas A. Edison, 
aintiff. 
» Defendants saving and reserving unto them- 
elves all benefit and advantage of exception to 
he defects and imperfections of said complainant's 
Said bill nevertheless, for answer thereto or unto 
Zo many and such parts thereof, as defendants are 
4,dvised is or are material or necessary for them to 
ke answer unto, defendants answering say : 
<.(1) Defendants are ignorant of the facts set 
Morth in first paragraph of- plaintiff's bill and 
q giemand that he make proof thereof if the same | 
‘Ahall be considered material, 
‘J. (2) Defendants are ignorant of the facts set 
forth in the second paragraph of plaintiff's bill and 


all be considered material. 
“ (3). Defendants admit that they are engaged 


of Philadelphia, under the firm name of Hawthorne 
“le Sheble, and that they sell Phonographs and 
— therefor, and_also other machines for 
ording and producing sound, ‘ They deny that 
75 they carry on business uuder the name of ‘‘ The 
Edison Phonograph Agency ;”” they admit that 
“Ghey have a small sign with that inscription upon 
it in front of their store; they admit that they 
save in the past, in order to indicate the fact that 
«- @ey dealt in Edison Phopographs, used the term 
“.3"The Edison Phonograph Agency,’’ and that they 
Abave in the past used letter heads with the 
words ‘‘Edison Phonograph Agency” upon them, 
Defendants say that they are ignorant of the fact 


_> ¥we manufactured by complainant or any of the 
344 companies in which he is interested, but aver that 
{ they have claimed the right so to do; and also 

daim that they have certain rights, interests or 
‘Micenses in the patents covering the said Grapho- 
phones. Defendants deny that by means of the 
4 ‘me of the name ‘'The Edison Phonograph 
e Agency,” the said defendants deceive the public 
Ta sod induce them to believe that defendants are in. 

“Bmy way connected i in business with your orator or 

aye authority to represent yest orator in said 


Equity. 


“Hiemand that he make proof thereof if the same . 


n business at No. 604 Chestnut Street, in the City- 


whether or not Graphophones and other supplies | 


business, or that machines and supplies which are 
not made by complainant or the said companies 
are manufactured by complainant. 

Defendants aver that the name ‘‘The Edison 
Phonograph Agency ’’ has been used in connection 
with their business since October, 1894. And that 
it is a necessary and proper term to use to 
indicate that they deal in Edison Phonographs 
and supplies, as all Phonographs manufactured 
are Edison Phonographs, and are so known by 
the trade generally, The name Edison being a 
part of the title, and the defendants further aver 
that all Phonographs are marked Edison Phono- 
graphs, That the said term was in use by defend- 
ants before the organization of The National 
Phonograph Company, and that it has been in use 
by defendants with the full knowledge and 
approval of complainant, and the said companies, 
until recently, to wit, on or about June 20, 1899. 
And that during that whole time neither the 
complainant nor any of the said company have 
made any objection thereto, 


(4) Defendants deny that complainant has 
never in any‘ way authorized or encouraged the 
use of the said name ‘'The Edison Phonograph 
Ageucy.’’ But on the contrary, they were cogniz- 
ant of the use of that term ever since the organiza- 

* tion of the National Phonograph Company, and 
never heretofore objected to it, 


(5) For answer to the fifth paragraph of the 
complainant’s bill, defendants say that the decree 
in the said case was entered by consent, no 
testimony was taken, no argument was made and 
defendants are informed, believe and expect to be 


entered for the purpose of making a precedent. 


(6) Respondents for further defense say that 
they have for a period of years, to wit, since 
October, 1894, been engaged in the sale of 
Phonographs and their supplies, and that the 
name ‘The Edison Phonograph Agency” was 
adopted by respondents to indicate that part of 
their business, and that they were selling Edison 
Phonographs. The title was in use before the 
formation of the National Phonograph Company 
which Company is now manufacturing Phono- 
graphs and which respondents are informed, 
believe -and expect to be able to prove have 
succeeded to any rights as to Mr. Edison's name, 
necessary and pertaining to the conduct of the 
Phonograph business, and is one of the companies 
referred to in paragraph one of complainant's bill. 

The National Phonograph Company has for a 
period of years authorized and encouraged the use 
of the said name, and has by continuous dealing 
with the 
. respondents, used said title, and by corres- 

pondence, some extracts of which are hereto 
annexed marked “Exhibit A,’’ recognized the, 
said use as legitimate and proper; that the use of 
the said name does not in any way indicate that 
they are connected in business with complainant 
or with any of his companies expect so far as they 
sell Edison Phonographs. 


able to prove that the said decree was collusively : 


respondents, while they, the said’ 


Respondents have built up a ibn pucitwill 
in the said name and they are known in Phila- 
delphia, and throughout the United States and 
Foreign countries as extensive dealers in Phono. 
graphs and their supplies. 

(7) Respondents further aver that the bill filed 
by complainant in this case is not in good faith, 
but in pursuance of a design to drive respondents 
out of the business of dealing in Fusnographia and 
their supplies, 

When the defendants — business 
relations with the National Phonograph Company, 
a verbal arrangement was made with William 
E. Gilmore, the General Manager of the Company, 
whereby the Company agreed to allow the defend- 
ants the exclusive sale of their product throughout 
the State of Pennsylvania, and further agreed to 
turn over to defendants all inquiries which might 
come to them from said territory. Correspundence 
annexed marked ‘‘Exhibit B,’’ is a copy of letters 
received by defendants during the course of this 
arrangement, The defendants on their part agreed 
to spend money in advertising, to secure traveling 
salesmen and in every way endeavor to push the 
sale of the National Phonograph Company's 
product, which at that time had not been-generdlly 
advertised or extensively introduced, The result 
of defendant's effort in pushing for business was 
to get Edison Phonographs well known, and 
build up a large business for the National Phono- 
graph Company. Letters annexed marked 
“Exhibit C," relate to this subject. 

: Shortly after making arrangements with the 
National Phonograph Company, the defendants 
complained of the delay which their customers 
were subjected to and asked the National Phono- 
graph Company if they would ship direct on 
defendant’s orders to such customers as they had 
outside of the State of Pennsylvania. This the 
National Phonograph Company agreed to, and 
furthermore stated that they would not approach 
nor diretcly sell any parties whose names were 
referred to them in this manner. The above 


* arrangements were made with William E. Gilmore, 


the General Manager. 

This arrangement was lived up to for a suf- 
ficient time for the National Phonograph Company 
to obtain the names and addresses of the 
defendants’ principal customers and then discon- 
tinued and the National Phonograph Company 
solicited trade direst from these customers by 
offering them better prices than the defendants 
were authorized to allow and in numerous ways 
endeavoring to secure the business direct. That 
this was their object when they agreed to ship 
direct is evinced by a remark which William E. 
Gilmore, the general manager, made to F. M. 
Prescott, a dealer in Edison Phonographs in New 
York, wherein he stated he thought he had made 
a very good deal with defendants in shipping 
directly as it would only be a short time when he 
would secure the business from them, and they pay 
th¢ costs of introduction. 


Oh Sometime in December, 1898, the defendants 


became possessed of certain valuable principles 
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which they embodied in a Phonograph. They 
communicated with the said National Pnonograph 
Company, and at their solicitation, took their 
models and patterns to the factory of the said 
National Phonograph Company and exhibited 
same to William E. Gilmore and Thomas A. 
Edison. The models were approved by both 
Mr. Gilmore and Mr. Edison and the defendants 
_ were asked to leave same which they consented 
to do on condition that they should receive the 
first lot of machines turned out of the factory, and 
that machines be sold them at better figures than 
anyone else could obtain. The machines were 
afterwards placed on the market as the latest 
invention of the said Thomas A. Edison and the 
said National Phonograph Company refused to 
sell any of them to defendants. The communi- 
cations on the subject were both verbal and 
written. The annexed letter dated November 
28, 1898, and marked ‘‘Exhibit D,’’ was received 
by defendants and pertains to this subject. 

Several months ago the defendants determined 
to open a branch in New York City so as to take 
care of and extend their export business which had 
assumed large proportions due somewhat to the 
fact that the National Phonograph Company were 

not able to directly export any machines on 
account of certain old contracts. Immediately 
after defendants commenced business in New 
* York, they were notified by William E. Gilmore, 
General Manager for the National Phonograph 


Company that their supply of material was cut © 


off and that they, the National Phonograph 
Company would no longer sell them any goods. 
When asked to give a reason for such an act, he 
falsely stated that defendants were price cutters 
and their methods tended to demoralize the 
general business. The whole matter was brought 
about through fear that defendants would interfere 
with the business of C, E. Stevens, who is engaged 
in selling and exporting Edison Phonographs in 
New York City and whose relations with the 
National Phonograph Company and William E. 
Gilmore, manager, are very close. Annexed 
letter, marked ‘Exhibit E,’’ is a copy of a letter 
which was written to F. P. Langton, a customer of 
defendants of several year's standing. 


(8) The National Phonograph Company, 
through its officers, agents and confederates have 
endeavored to boycott respondents; they have 
refused without just cause to supply respondents 
- with their products; they have published a black 
list circular, a copy. of which is hereto annexed, 
marked “Exhibit F."" They have insisted upon 
the signature by dealers of contract that they will 
not supply defendants with goods, a copy of 
printed form of said contract is hereto annexed, 
marked ‘Exhibit G.'"’ This was accompanied by 
a letter, the body of which is as follows: 


“DEAR SIRS: 


’ 

We are engaged in a war with price cutters and 

dealers whose methods tend to demoralize the 
Phonograph business. 

Our object is twofold. It is as much to your 
interest as ours that we succeed in upholding our 
Tetail prices and our scale of discounts. 

We enclose list of suspen 1éd dealers, whose 
supply we have absolutely cut off. 

We ask you to co-operate with us, for our 
mutual good, by refusing to supply any of these 
dealers with our apparatus and by signing 
the enclosed agreement, and returning same to 
us,’” 

Mr. C. E. Stevens, who is a dealer is Phono- 
8raphs and very closely associated with the said 
National Phonograph Company, and with William 

. E. Gilmore, their general manager, whose letter 
heading contains a fac-simile letter from Mt 
Edison, recognizing the said C. E. Stevens; Mr. 


Stevens sent to many customers of respondents, 


the circular hereto attached and marked “Exhibit 
H."’ Mr. Stevens was recently in the employ of 
the National Phonograph Company, and was 
subsequently in partnership with F. M. Prescott, 
in New York, in the exporting of Phonographs 
and supplies and has since been recommended by 
the National Phonograph Company to customers 
of defendants. T. W. Barnhill and H. F. Miller, 
both of the City of Philadelphia, now engaged 
in Phonograph business, but formerly employees 
of respondents, acting in the interests of the said 
National Phonograph Company, have offered to 
William Hicks, who was until August 5, 1899, an 
employee of respondents, financial inducements 
and a permanent position with the said National 
Phonograph Company, for him to divulge the 
source of the supply of Phonographs and other 
supplies of respondents; that the said C. E. 
Stevens stated to F. M. Prescott, in substance: 
That Mr. William E. Gilmore, General Manager 
of the National Phonograph Company, made the 
remark, ‘It was a question whether it should 
be the National Phonograph Company or Haw- 
thorne & Sheble, and he guessed it would be the 
National Phonograph Company,’ meaning therby 
that he would drive the said Hawthorne & Sheble 
out of business. 


(9) Respondents further aver that they were 
induced and requested by the said National Phono- 
graph Company to invest large sums of money 
in developing a demand for the goods manu- 
factured by the said National Phonograph 
Company. That they have since November 4, 
1897, spent not less than fifteen thousand dollars 
in advertising said goods, and that from November 
4, 1897, to the time their relations were discon- 
tinued they purchased of the goods of the said 
National Phonograph Company not less than fifty- 
two thousayd dollars and paid for same. That 
respondents are extensively known as dealers in 
such goods, and that the said complainant and 
the said companies mentioned in his said bill of 
complaint, their (officers, agents and confederates 
were engaged in the attempt by illegal means to 
break up the business of the respondents and to 
take thereby the advantage of the demand for 
said goods, which demand has been created by the 
use of money expended by respondents with the 
knowledge of the said complainant and the said 
companies, and at their request and instigation. 
And that defendants have suffered great loss by 
reason of the conduct aforesaid of complainant 
and the companies in which he is interested as 
stated in the bill filed, and that the inability of 
defendants to continue to use the name ‘‘Edison 
Phonograph Agency,’’ would largely destroy the 
good will of their business which they have built 
up in a manner above stated. 


(to) Respondents are advised, believe and 
respectfully submit to the Court that the said 
‘complainant, Thomas A. Edison, has not as a 
matter of law any right to prohibit the use of his 
name in connection with the sale of Edison Phono- 
graphs. 


Wherefore by reason of all and singular the. 


matters and things, and the premises aforesaid, 
these respondents say that they are advised and 
they accordingly respectfully submit, that the 
said complainants are not entitled to any relief as 
against these defendants, and they humbly pray to 
be hence dismissed with their reasonable costs and 
\ charges in this behalf most unjustly incurred. 
E. CLINTON RHOADS, 


of Counsel for Respondents. 
Lack of space prevents us from publishing the various 


“ Exhibits" mentioned. Those desiring to read the entire 
answer can obtain copies upon request. 


MONO 1 


| 


Pbhonograpby and 


Typewriting 


ey Or 
= 


A Wisconsin physician announces that he hes 
invented a combination Phonograph and type- 


writer, by which language spoken into a reeiver ©}: 


may not only be reproduced at will, but recorded. 
This is an interesting piece of news, if true, but 
it need not cause the typewriter men and maidens 
any uneasiness. There will be need for them 90 ; 
long as the English language continues to be’: 
spelled in the eccentric way now in vogue. a 


How would a phono-typewriter, for example; . . 


manage such a sentence as this: ‘The daughter 
of the colonel laughed in apparent delight, © 
although with heightened color.” How would it 
treat the peculiarities of spelling in the various 
words which end in ‘ough, that orthographical ” 
combinaton being pronouced ‘‘off,’’ ‘tow,’? “‘uff,”’ 
“o," or “aw’’, as the case may be? What would 
it do with the numerous words which are 
pronounced precisely alike, but spelled in widely ; 


different ways, such as ‘‘way’’ and ‘weigh?’ :§-” 


In short, how would it ever grapple with the. 
infinite variety of a spelling evolved from frag-’ 
ments of Saxon, Norman, Gaelic, Latin, Greek, - 
Breton, Dutch, Portuguese, Austrain, Romany and . 
heaven knows what else? We should have to” 


bring about a spelling reform in order to read § 


the records. : ; 
This reform is among those for which it is safe | 
to predict ultimate failure. So long as humans 


nature continues to be lazy, so long will the} 


English language continue to be spelled with all’ 


its present irregularity. It is true that phonetic J. 


spelling might be easier for the next generation, | 
but the present generation—the one at present in 
control—would have to do much hard work in_ 
addition to that which it already does for the 
sake of bread and butter. The majority of the 
people will never take the time to learn a new 
system of spelling of weights and measures. And, 
on the whole, it is just as well. si 

The present spelling preserves a certain 
similarity between English and the tongues from 
which it was derived. This makes it easier for 
the foreigner to learn. The Frenchman, for . 
instance, could see no similarity either in sound 
or orthography between the English ‘‘kuller” 
and the French “couleur,” while the written word 
“color? strongly resembles the French word. 
Hundreds of other cases might be noted in which 
the present spelling preserves a similarity between 
the English word and its French, Latin or Greek 
relative and if English is to be the world-language, 
as seems likely from present indications, this is 
no small advantage. In short, like other 
apparently irrational things, English spelling has 
come about naturally, and would be hard to 
destroy artificially. If anyone desires to know 
how hard it would be to become accustomed to 
a strictly phonetic spelling, let him copy a page 
of unfamiliar matter, using merely the essential 
letters, and then attempt to read it after it is 
“cold.” Every stenographer knows how hard it 
is to do this yuickly. - x 


—————_> + .______ 


Forty-eight large-sized nickel-in-the-slot ma 
chines valued at $250 each, and several smaller 
ones were seized as gambling devices recently by 
the Hoboken, N. J., police. The machines will 
be confiscated. They were found in a building 
used as headquarters for the machines in the 
neighborhood of New York, and from which place 
they were let or sold. It is said that they were 
owned by Chicago parties. 
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United States. Circuit Court for the 


Eastern District of Pe>»sylvayia. 


Thomas A. Edison, Plairtiff ) April Tern, 
) 1899. 
versus ) No. 51 
\ 
/ 
Ellsworth A, Hawthorre ard ) In Equity. 
Horace Sheble, Defendants ) 


RECORD 
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APPEAL BRIEF FOR EDISON 
Note: Majority of the case was copied at 
the National Archives Section of the 
Washirgtor Record Center. The material 
is slotted in Record Group No. 21 
The appeal brief was copied from a copy 


at the Edison National Historic Site. 
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HOWARD W. 
Bla tiff 


United States Circuit Court, 


FEasrern District oF PENNSYLVANIA. 


. Tuomas A. Eptson, 
Complainant, }. 
v8. ( In Equity. 
Extrswortn. A. Hawrnrorne, 
and Horacz Sumer, 
Defendants. 


Replication. 


The replication of Tuomas A. Eprson, the above- 
nameéd complainant, to the answer of Erisworrn A. 
Hawrnorneé and THorace Surnix, defendants to the 
‘complainant’s amended bill of complaint. 


» This repliant, saving and reserving to himself now 
and at all times hereafter all and al! manner of benefits 
and advantage of exception which may be had and 
taken to the manifold insufficiencies of the said answer, 
- for replication thereto says that he will aver, maintain 
and prove his amended bill of complaint to be true, 
certain and sufficient in the law to be answered unto; 
and that said answer of the said defendant is: uncertain, 
_ untrue and insufficient to be replied unto by repliant 
without this; that any other matter or thing whiatso- 
ever, in the said answer contained, material or effectual 
in the law ‘to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, 
traversed and denied, is true; all of which matters and 
’ things the repliant is and will be ready to aver, main- 
tain and prove, as this Honorable Court shall direct, and 
humbly prays as in and by his said bill he hath already 
prayed. 
HOWARD W. HAYES, 


Solicitor for Complainant. 
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Circuit Court of the United States 


i 
For tre Easrern Disrricr or Pwnnsynvanta. 


THOMAS A. EDISON, 


Plaintiff, 


10 
Us. \ aa 

Ln Hyuity, 
ELLSWORTH A. HAWTHORNE 

any TLORACE SHEBLE, 

Defendants. 

Taking of depositions in the above entitled ease on 
behalf of the plaintiff, before Samuxr W. Bent, Esquire, 
Special Examiner, at West Orange, New Jersey, on 
Friday, the 24th day of November, 1899. 9 


Appearances : 
TTowarp W, ITarns, Esq., for the plaintiff. 


i. Cuinron Ruoans, Esq., for the defendants. 


It is stipulated and agreed that the testimony herein 
might be taken stenographically, and afterwards redue- 
ed to typewriting. 


THOMAS A. EDISON, the plaintiff, being duly 39 


sworn eccording to law, testified as follows : 


Direct ewamination by Mr. Wayes : 
Q. 1. Where do you reside ? 
A. West Orange, N, J. 
Q. 2. How old are you ? 
A. Fifty-three. 
Q. 38. What is your profession ? 40) 
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40 


A. Inventor, 

Q. 4. How long have you been engaged in that? 

A. Thirty-five or thirty-seven years. 

Q. 5. Please state some of the best known of your 
inventions ? 

A. Ineandescent light system, qnadruplex telegraphy, 
phonograph, telephone transmitter, fluoroscope, mimeo- 
graph, kinetoseope, magnetic concentration of ore, pho- 
nophlex, system of telegraphy. 

Q.6. Are there many inventions of yours of less 
importance ? 

A. Yes, sir. 

Q. 7. About how many paten 
the United States? 

A. I do not remember exactly, bnt I think somewhere 
between five and six hundred. 

Q. 8. To what branches of the art do these patents 
relate? . 

A. Electrical and mechanical. 

Q. 9. Have you a laboratory ? 

A. Yes, sir. 

Q. 10. Where is this laboratory ? 

A. At West Orange. 

Q. 11. What is done in that Whordior y 2 

A. Experiments—experimentations, 

Q. 12. How many men do you employ in it? 

A. From thirty to eighty. 


ts have you taken ont in 


Q. 13.. Experiments of what kind are carried on there? . 


A, Experiments for the produetion of new industrial 
processes and inventions, 

(). 14. lave you taken ont patents in other countries 
besides the United States; if so, abont how many ? 

A. I have taken different patents ont all over the 
world ; I suppose there may have been as many as one 
hundred, or perhaps more. 

Q. 15. In addition to the laboratory which you carry 
on, are you carrying on personally a factory 4 

A. Yes. 


Q. 16. Under what name do yon carry on the factory ? 
The Edison Manufacturing Company. 

Q. 17. Is that a corporation ora trade name under 
which you do business ? 

A. A trade name under whieh T do business. 

Q. 18. Where is this factory 4 

A. It is at West Orange, and another portion at Silver 
Lake, near Newark. : 

Q. 19. What do you manufacture at this faetory ? 

A. Batteries. 

(. 20. And what else ? 

A. fan motors, eleetro-medical apparatus, and X-ray 
apparatus, kinetoscopes, films and uimmerous other ap- 
paratus. 

Q. 21, Is the phonophlex system of telegraphy also 
manufactured there ? 

A. Some portions of it. 

Q. 22. And do you earry on the business ot manu 
facturing and selling under the name of he Edison 
Manufacturing Company ¢ 

A. Yes. 

Q). 23. Whereabouts? 

A. In Orange and New York. 

Q. 24. Ilave you a store ? 

A. Yes, sir. 

Q). 25. Whereabouts is that store ? 

A. On Fifth avenue, New York. 

Q: 26. What is the number ? 

A. I do not remember. 

Q. 27. Near what eross street ? 

A. Somewhere near Seventeenth and Eighteenth 
streets. 

Q. 28. By what person or corporation is the phono- 
graph manufactured ? 

A. The phonographs are manufaetured by the Edison 
Phonograph Works. 

Q. 29. Is that an individnal or a corporation 4 

A. A corporation. 
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Q. 30. Where is that corporation’s factory situated ? 
A. At West Orange. 
Q. 31. Are you interested in that corporation ? 
A. Asa stockholder, yes. 
Q. 32. By what person or corporation are phonographs 
and supplies therefor sold ? 
. A. By the National Phonograph Company. 
Q. 33. Is that a corporation or an individual ? 
A. A corporation. 
10 Q. 34. Where does that corporation carry on its 
business ? 
_A. West Orange and New York. 
_Q. 35. Are you interested in that corporation ? 
A. Yes, as a stockholder. 
Q.:36. Are you an officer of the Nationa! Phonograph 
Company ? 
A. I do not think so. 
Q. 37, What part, if any, do yon take in the business 
or the management of the business of the National Pho- 
go nograph Company ? 
, A, Very little. 
Q. 38, Are you familiar with the details of its selling 
business? ° 
A. No, sir. 
Q. 39. Are you now engaged in experiments in regard 
to the phonograph and the supplies therefor? 
A. Yes) sir. 
Q. 40. How long have you been engaged in such ex- 
periments ? 
39 A. Ever since it was invented. 
Q. 41. What is the nature of those experiments in a 
general way ? 
A. To improve and to cheapen. 
Q. 42. In whose name were the patents for the pho- 
nograph taken out? 
A. In my name. 
Q. 43. Can you tel! me abont how many patents you 
40 have taken out affecting the phonograph ? i 


od 


A. No, I do not remember, but 1 shonld think forty. 

Q, 44. Do you know of any phonograph being manu 
factured by any person, firm or corporation other than 
the Edison Phonograph Works ¢ 

A. No, not to my knowledge, unless the graphophones 
may be considered phonographs. 

Q. 45. In the trade to what machine is the name 


« phonograph ” applied 4 
A To the machine made by the Edison Phonograph 
Works, and sold by the National Phonograph Com- 49 

pany. 

Q. 46. And to what machine is the name “ grapho- 
phone” applied 4 

A. To a machine made and sold by the G raphophone 
Company or companies. 

Q. 47. Are you in any way interested in the Grapho- 
phone Company, or companies 

A. No, sir. 

Q. 48. Or in the sale or manufacture of the machine 


known as the graphophone ¢ 20) 
A. Not in this country. . é 


Q). 49. What has been your business practice in regard 
to the disposition made of the patents you have taken 


ont? 
Counsel for the defendant objects to this 


question as immaterial, irrelevant and ineom- i 


peten t. 


A. Some I have sold outright and some I have sold 
to companies, taking an interest in the company, and é 
others | have worked ‘myself. 30 

Q. 50. Do you, or do you not, still pursue that same 
practice in regard to the patents you tnke out for your 
inventions, from time to time. 

A. I do. 

Q. 51. Do you know of any other machine for repro: 
ducing sound besides the phonograph and the graplo- 
phone? 

A. Yes, a machine ealled the eramoplone, 410 . 
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.Q. 52. Are you interested in any way, directly or 
. indirectly, in the manufacture or sale of that machine? 


Same objection as last stuted. 


A. No, sir. ; 
Q. 53. Are you aequainted with the defendants, 
Elisworth A. Hawthorne and Toraee Sheble ? 
- A, I know either one or the other, I eannot remember 
which one; I saw him once or twice, I think only onee. 
Q. 54. What was the general appearance of the one 


10 of these two gentlemen whom you met? 


A, He was a tall man. 
Q. 55. Have you given any consent to the defend- 


ants, or either of them, to use the name ‘ Edison Pho- 
nograph Agency ”? 


Counsel! for defendants objected to this ques- . 


tion as leading. 
A. No, sir. 


Q. 56. ILave you, or have you not, ever given to these 


20 defendants, directly or indirectly, any authorization to 


nse yourname in -any way in connection with their 
business ? 
Same objection as last stated. 


A. No, sir. 


Being cross-eramined by E. Cury‘ron Roaps, 
Esquire, counsel for defendants, witness says: 


X-Q. 57. Mr. Edison, the phonographs manufactured 


30 by you are known thronghout the trade as Edison 


phonographs, are they not ? 

A. The phonographs manufactured by the Edison 
Phonograph Works are known as Edison phonographe. 

XQ. 58. Under what cirenmstances did you meet Mr. 
Hawthorne? 

A. The gentleman, if that is his name, came here— 


was brought here to the laboratory by Mr. Gilmore, and 
graphs, 


7 


experimental phonographs; one had a cylinder a little 
larger than the regular type; anotherone hada cylinder 
about the size of the present concert phonograph. THe 
said he had been experimenting on them and wanted us 
to take the matter np and make some, Ie was told that 
we were working on that same thing, and had the tools 
almost ready to bring outa phonograph with a Jareer 
cylinder, and that we did not need them. Ile said, hoa 
ever, that he wonld leave them, that we might be able 
to use some parts of them. Tle left them, but we never 
used them, 

X-(). 59. If yon never used those why was it that you 
paid for the patterns from whieh they were paid? : 

A. Beeanse he kept writing ns letters insisting that 
We pay for the stuff left here, and rather than to have any 
trouble with him, why | told Myr. Gilmore to pay him 
for them. , 

X-(). 60. Did you not authorize Mr. Gilmore to express 
to Mr. Hawthorne your willingness to make np such 
machines as he suggested, and to give him inside prices 


hem when they came out, and to give him the first 


ont 
installments of the machine 2 

A. No, sir; EF remember no sueh thine as that. These 
machines he bronght us were nothing more than copies 
of amachine that was already on the inarket, put out 
by the Columbia Phonograph Company. 

X-Q. 62. If you had no official relations with the 
National Phonograph Company, what anthority did you 
hive to direct Mr. Gilmore to pay for these machines or 
patterns? 

’ + Th) * ‘ery ar . fa 

A. Bet anse Tama very large stockholder; he comes 
to me for advice. 

X-Q. 63, Is it Mr. Gilmore's habit to consult youabout 

staviann. sin ihaies Uh “eluciRhon 5 
the business matters of the National Phonograph Com- 
pany ¢ 

A. When it eomes to the experimental part he does, 
sich as the invention of a new machine or aunything of 

” Pa] 
that character. 
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X-Q. 64. Do you know anything of the business ar- 
rangement between the National Phonograph Company 
or Mr. Gilmore and Hawthorne & Sheble? 

A. No, sir; all] know is that he was one of the 
dealers and purchased a considerable quantity of goods 
from the National Phonograph Company, and then I 
was told that there was some trouble about eutting 
prices. 

X-Q. 65. Did you instruct Mr. Gilmore to cut off 

10 their supply ? 

A. No, sir. 

X-Q. 66. Did you know that he had eut it off? 

A. He told me he thought he would, that they would 
not live up to the prices, and it was hurting the business 
very much, 

X-Q. 67. Did you make any investigation of the 
‘matter yourself? 

A. No, sir. ° 

X-Q. 68. And have no personal knowledge then on 

gq the subject? 

A. No, sir. : 

X-Q. 69. When was the first that you heard from Mr, 
Gilmore of Hawthorne & Sheble entting prices? 

A. I eannot give you the date; I remember he came 
to me with complaints from our custumers all over the 
country, and showed me letters, where they stated that 
Hawthorne & Sheble were entting prices and hurting 
their buisness. 

X-Q. 70. Cannot you fix the date approximately ? 

A. No, sir; I cannot, because it is hardly part of my 
business ; I could give you more definite dates where. 
anything experimental is concerned, but as to the busi- 

“ness part of it Ido not burden my mind with any data 
and dates. 

X-Q. 71. (Cireular letter marked “S. B., 11-24-99 ” 
shown witness and he is asked.) Mr. Edison, did you 
ever write the letter of which that is a fue simile? (The 

40 letter referred to being the small letter in the corner.) 


30 


ent a a ti iy) 
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apo sir; I wrote that letter 
A-Q. 72 ; ot 
ae af ; - Were yon aware at the time yon wrote that 
er that the partnership between Stevens 
Was or was abont to be dissolved 2 
i I do not remember that, but T do remember Mr 
—o ens coming to me and saying that he was going thay 
nae ‘shea and he thought he eould build up P 
ba a Ars kinetoseopes and films, and luroseopes 
thangs as that, and w: 
=~ is wanted me to vive )j 
some kind of letter to let people know he w spate 
e whereupon T gave him that letter 
; — bia Are you aware that on the 1st day of Sep 
ember, 1898, or about that time, the Nationa! i | 
graph Company withdrew the 
praca . 7 3 
Prescott before that time? 


& Prescott 


as a reliable 10 


Phono- f 
rebate allowed to 


A. I do e 
oo ns " remember any dates in that connection 
we Se Are you aware that Prescott’s discount w 


withdrawn ? " 
a. 5 , 
A. No, sir; I do not £0 Into those details at al} 
X-Q, 75. Did yon ever ! * mir dlseuis i. | 
ye er hear of any dispute between 9 
20 E 


] rescott and Stevens refer Ino ¢ the 
’ 8 bo 
A ] Ni € ! iN 
. ive he urd Mi q mores ren! 
4 . re 
dispute. 


phonograph busi- 


abont some 


Bd Q. 76. But you are not personally ayy 
such dispute, are you ? es 
A. No, sir. : 
Phe ‘lhe not immediately or very shortly after 
Her Was written that yon complaine ’ 
using your name? 


are of any 


d of Prescott?’s 


A. I believe SO; yes, ™ 
XO. v0 iw 
- Q 78. Is it a trie statement as contained j j 
Exhibit 8. B., 11-24-99. ¢1, it Mr, P ince 
= Zs Va int a Kr “geayge THQ } 
Sattiny a Scores 5 rescott was not in i 
SUPPly customers with penning Kdi 
apparatus ? _ eee 
A. [think Mr. ai | 
sr nk Mr. Gilmore can testify better to that t] 
myself; I can only vive you an j ‘essi cate 
Rae wee j NM pression, 
ANT. What is your impression ? 
40 
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A. My impression is that Mr. Prescott was another 
price entter, and that he was ent off, and being ent off 
the only way he could secure goods was by underhanded 
means, 

X-Q. 80. By that I understand you to mean that he 
ebuld not get Edison phonographs from the National 
Phonograph Company or from anybody that they could 
prevent selling him; is that correct ¢ 

A. Yes, sir. 

49 «© XQ. 81. Teall your attention to your statement on 
page 10 of your affidavit annexed to the bill filed, and 
ask you whether you mean to say that Hawthorne & 
Sheble never were the agents of you or the National 
Phonograph Company ? 

A. That is correet; they are not agents, never were. 
They were dealers and sellers of goods, not agents. 

X-Q. 83. Have you ever heard of the firm of Barnhill 
& Miller, in Philadelphia, dealers in phonograph % 

A. No, sir. - 

990 X-Q. 84. I understood from your previous testimony 
that all business relations appertaining to the sale and 
exploiting of the Edison phonograph are entrusted by 
you to Mr. Gilmore ; is that correct ? 

A. The National Phonograph Company entrusts it to 
him. 

X-Q 85. Andas the National Phonograph Company 
is conducting the sale of your phonographs all. business 
mnatters would be in their hands, wonld they not? 

A. Yes, sir; 1 believe so. 

30 X-Q. 86. How long have'you known Mr. Stevens? | 

‘A. I think about a year and a half, 

X-Q. 87. Before he went into business what was his 
official position with the National Phonograph Com- 
pany? 

A. I think he was assistant to Mr. Gilmore. 

X-Q. 88. Who is Mr. C. I]. Wilson ? 

A. We have a man named Wilson as a general sales 

40 agent now; I do not know what his initials are ? 


11 

X-Q. 89. (Letter of November 16th, 1899, shown to 
witness and he is asked whether the Mr, Wilson he refers 
to is the Mr. C, H. Wilson who signs himself manager 
of sales 2) 

A. Yes, sir. 

X-Q. 90. Who is Mr. J. R. Sehermerhorn ¢ 

A. He has something to do with the management of 
the Phonograph Works. 

X-Q). 9L. The companies that mannfaeture Edison 
phonographs under your patents, and the parties who 49 
sell these phonographs, have the right to state to the 
publie that they are Edison phonographs, have they not? 

A. Yes. 

X-Q. 92. Are there not mutnal licenses between the 
National Phonograph Company and the Columbia Pho- 
nowraph Company, or parties representing those respec- 
tive interests ¢ 

A, [do not think I will answer that question. 


Being re-examined by Uowarn W. Mayns, 20 
Ksq., counsel for the plaintiff, witness says : 


( D-Q. 98. In the trade is, or is not, the word “ pho- 
nograph” applied to any type of talking machine, ex- 
cept the type that is and has been manufactured by the 
Kdison Phonograph Works ? . 

A. Not usually. 

R-D-Q. 94, As you understand the usages of the trade, 
what does the word “phonograph” imply, as used to 
desivnare a certain kind of machine ? 30) 

A. That it is made by the Edison Phonograph Works. 

R-D-Q. 95. Is, or is not, the word © phonograph ” ap- 
plied in the trade toany machine that could not be called 
an Kdison phonograph, under your earlier answer on 
the cross-examination ¢ 

A. The only talking machines that I know of that 
are sold are the gramophone, graphophone and phono- 
graph. While they all produce the same result, the 40 
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trade makes a distinction by calling them under those 
respective names. 

R-D-Q. 96. And what is the machine that the trade 
calls a phonograph ? 

A. The Edison phonograph, made by the Edison 
Phonograph Works. 


THOMAS A. EDISON. 


HOWARD W. HAYES, Esq., 2 witness produced 
on the part of the plaintiff, being duly sworn according 
to law, testified as follows: 


Iam a counsellor at law of the State of New Jersey, 


‘and a member of the firm of Hayes & Lambert. I am 


one of Mr. Edison’s counsel. 
. Under instruetions from Mr. Edison, I wrote on the 


20th of June, 1899, to the defendants, Hawthorne & 


30 


40. 


Sheble, at No. 604 Chestnut street, Philadelphia, the 
following letter: — 


“June 20, 1899. 
“ Wawrnorne & SHEBLeE, : 
“ No. 604 Chestnut Street, 
“ PHILADELPHTA, Pa. 
“ Dear Sirs: 

“ Mr, Edison’s attention has been called to the fact that 
you have a sign over your place of business, ‘The Edi- 
son Phonograph Agency.’ Mr. Edison has concluded 
tu stop the unauthorized use of his name entirely, and 
therefore we must insist that you do not use the word 
‘Agency’ in connection with his name in any way. 

“ Please let us hear from you at once in regard to the 


matter. 
“Yours truly, 


HAYES & LAMBERT.” 


a 
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I received no reply from them, During the last ten 
or twelve months— 


Counsel for defendants objects to this hne 
of testimony as irrelevant and not pertinent to 
the suit in question. 


Witness: (Continning)—My firm has from time to 
time sent letters to a number of persons in various parts 
of the United States who were nsing the name “ Edison” 
in connection with their business. This was a part of 
the general plan on the part of Mr, Edison to prevent 
the use of his name when he considered it unauthorized. 
There probably have been from fifteen to twenty cases 
of this kind where my firm las written similar letters 
to the one to Hawthorne & Sheble. 

There are now pending three suits similar to the pres- 
ent one to prevent the unauthorized use of the name 
“ idison.” ‘These suits are, one against Frederick M. 
Preseott, to prevent the use of the name “ Edison Pho 
nograph Ageney”; one against dames 1. Anden, doing 
business as the Edison Phonograph Company in Ohio, 
to prevent the use of the name “ Mdison Phonograph 
One against the ‘Edison American Pho- 
nograph Company,” a corporation of Kansas City, to 
prevent the use of the name “ Kdison.” | am not quite 
certain whether the bill in the last case has been filed, 
as the papers were sent to my correspondents in Kansas 
City. 


Company.” 


IOWARD W. ILAYES. 


Adjourned until a day to be agreed upon be- 
tween counsel. 
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In the Circuit Court of the United States 
In anv ror THE Eastern District or PENNSYLVANIA. 


No, 51. Aprit Sxsstons, 1899. 
\ 
10 THOMAS A. EDISON, 
Plaintiff, 
aw, 

) In Equity. 
i ELLSWORTH A. HAWTORNE anv. 
HORACE SHEBLE, \ 
Defendants. | 
/ 


20 Taking of depositions in the above entitled case of 

- behalf of the plaintiff, before Saver Benr, Esq., Special 

Examiner, at 19 Sonth Ninth street, on Wednesday, 
November 29th, 1899, at 11.30 A. M., by agreement. 


‘ 


Howarp W. ‘Haves, Esq., for plaintiff. 


' FE. Crivron Ruoans, for defendant. 


‘80 THOMAS E. CHALLENGER, being sworn and 
examined by Mr. Hayes: 
Q. “What is your business, age and residence ? 
oe A. Lam Treasurer of the United States Talking Ma- 
chine Company ; I am thirty-one years of age: resi- 
dence, Ashburne, Penna. . 
Q. Are you connected with the United States Phono- 
/49 graph Company of Newark, New Jersey ? 
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A. Yes. 
Q. In what capacity ? 
’ . 

A. President and Treasurer. 

Q. How long have you been connected with the talk- 
Ing machine business ¢ 

A. About five years. 

Q. Are yon familiar with the trade usages in connec- 
tion with that business ? 

A. I think so. 

Q. Ifow many kinds of talking machines are there? 

A. There is : , 

: at is the phonograph, graphophone, the gramo- 
phone; there are some other smaller machines that [ 
v0 le 2 , 
do not think ent mueh figure; there are three main 
machifies. : 
Ri» fat aati aes : 

Q. By what individnals or companies are these three 
machines of whieh you speak, namely, the phonograph 
the or A 

e tphophone and the gramophone, manufactured 
and sold 2 
ryy . 
A. The phonograph is made by Mr. Edison, or the 
Th . ; 
bee I shale a Works, and sold by the National 
mee Company of Orange, New Jersey; the 
graphaphone ismade by the American Grapohphone 
1 F , : y . y 
Company of Bridgeport, Conn., and sold by the Colum- 
. > - 7 . 
bia . honograph Company; the grampohone is made 
by the Gramophone Company, I think, and sold by sey- 
eral companies under that name. 
Q. In the trade, 


What does the term phonograph 
mean ¢ 


Objected to, 
A. [t means a machine made by Mr. Edison, as I un- 
derstand it. 


Q. If a machine of that type made by Mr. Edison or 
he » ' F oeibess : 
the Edison Phonograph Works were made by some out- 


; 
é 
E, 
% 
= 
; 


side party not connected with Mr. Edison or the works 
2 ’ 
would that machine be ealled a phonooraph ? 
r . . 5 '! . 
A. You mean 2 similay machine? 
Q. An identicn! similar machine, 
A. Yus; I think SO, 
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Q. Would such a machine, similar in every respect to 
the machine made by the Edison Phonograph Works or 
Mr. Edison, be called by the trade an Edison phono- 
‘graph? 

A. I think not. 

Q. To the trade, what does the word Edison, as con- 


nected with the word phonograph, imply ? 
a 
Objected to. 


A. A machine made by Mr. Edison or his company. 


an Q. Referring now to the supplies for the phonograph, 


> 


such as blanks, cylinders, records, what does the term 


Edison records or Edison supplies mean to the trade ? 
A. Records or supplies made by Mr. Edison or sold 
by his company. 

_ Q. In the trade, would or would not the term Edison 
record-or. Edison supplies be properly applied to record 
or supplies made by any person other than Mr, Edison 
or the company with which he is connected ? 


A. I think not. ; 
20° a dt ; ; : 
Q. In your experience’ in the talking machine busi- 


ness, do you find that the nse of Mr. Edison’s name in 

connection with phonographs and supplies does or does 

not increase the sale of such phonographs or supplies? 
A. [have always found that it did, decidedly. 

Q. Is or is it not the eustom of the dealers who 
handle the phonographs and supplies manufactured by 
the Edison Phonograph Works or Mr. Edison to adver- 
tise Mr. Edison’s name in connection with them? 

A. Yes, itis the custom. 


Sar Q. Are you familiar with the advertising matter pnt 


_out by the United States Phonograph Company and the 
Consolidated Phonograph Company ? 


Objected to. 
A. Yes. 


Complainant’s counsel now states that he 


40 proposed to put in evidence and prove by the 


c 


LY 


witness printed advertising matter cirenlated 
by the United States Phonoeran) Company 
the Consolidated Phonograph: Company and 
the United States Talking Machine Company 
This evidence will consist of a number of 
pleces of printed matter. This statement is 
made by complainant’s counsel in order to ena- 
able defendant’s counsel to put on the record 
a objection to the offer of these ex- 
WDi ts. 


ay ero ee 


Defendants’ counsel objects to the i P, 
3 Jects to the introdne- 
tion of these items of proof, becanse the ais 
not relevant and are irrelevant and pea le 
and for the further reason that they are fwd 

by parties having no concern with this snit, 


Q. I show you eatal vi 
Is! eatrloene, i ‘j i 
a tlhe atrogne, Edison Films, issned by the 
red States Phonoors } é 
i ov orate 0 rograph Company, marked No, 1 : 
ye eement of Gem Phonograph, issued 
ses graph, issued by the 
ed States ] honograph Compa \ 
— tee Phonog pany, marked No, 9+ ¢ 
price list of the United States Phonograph © — 
July Ist, £899, marked No. 8; 4 led hogs 
a Or 85 recorded catalogue of ie 
1¢ Consolidated ] honograph Company kk é 
ian. vompany, marked No, 4; : 
i 8 for setting up and Operating the Ediso; | 
Vitaseope, marked No. 5: eatalow 3 ial 
oe _ NO. OF Catalogue of Standard Pho. 
graph records of the United States Phonograph Com 
Laharel i . } = : 
! tin Sie sine 6; complete list of phonograph ree- 
as 8, by Issler’s orchestra, put out by the United States 
Phonograph Company, marked No, 7: Mr Edie ‘ 
: , . ; . 4UISON'S 
Latest Inventions, issued by the United States P 
oni ' States Phono- 99 
graph vompany, marked No. 8; Edison’s X ray Aj , 
ore > 160 , i . ay 
ratus, Issued by the United States Phonograph Cision: 
marked No. 95 cirenlar of the Perfected Edison Projoat. 
Ing Kinetoscope, Issued by the United States Phon Fn h 
\ Mites Betas 
Compiny, marked No. 10: the virentar of Rudi Now 
; 3 fe ctrentar of Edison’s New 
Phonograph, issned by the United States Phonog ] 
Company, marked No. 11+ ei ’ Risen oe 
pany, ced No. 115 cirenlar of Kdison’s Spring 


Motor, issued by the United States Phonograph 4, 
o 
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Canipetys marked No. 12; cirenlar of Thomas A. Edi 
son’s latest production, New Standard Phonograph, is- 
sted by the United States Talking Machine Company, 
marked No. 13; programme of the three leading thea- 
tres of Philadelphia, showing advertisement of United 
States Talking Machine Company, marked No, 14. 

«Q. Inow ask you to examine these printed matter, and 
state whether they are or are not advertisements issued 
and cirenlated by the United States Phonograph Com- 
pany, the Consolidated Phonograph Company and the 
United States Talking Machine Company, respectively, 
in pursuance of their business as dealers in talking ma- 
chines; I refer to the fourteen exhibits heretofore 
described in the first part of this ane ? 

A. Yes: i : 

Cross-enamined : g 

Q. What is your relation to-day with Thomas A. Edi- 
son ? 

A, A dealer in his goods, a rn 

Q. Have you been sued in the United § 
any company tliat he represents or by him ? 


States Court by 


As Be 

Q. And you are not at’ present interested in any law- 
suit that Mr. Edison has brought ? ; 

A. No. 


Q. Do you know the relation between Mr. Edison and 
the three companies that you have described, to wit, the 
United States Phonograph Company, the Consolidated 
Phonograph Company, and the United States Talking 
ert Company ? 

. Mr. Edison has no connection with the companies 
ai = 

Q. Are the cireulars that you have testified to put out 
by Mr. Edison’s anthority ? 

A. No, he has nothing to do with them ; 
culars we issue relating to his goods whieh we purchase 


they are cir- 


40 and sell. 
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Q. Are yon concerned in putting ontany other cireulars 
which have been put in evidence, 

A. They are issued by the three companies that [am 
interested in, 

Q. What authority did you have to use Mr. Edison's 
name, as used in the cirenlarsthatare exhibits in this ease? 

A. Used them in conection with the products that 
were advertised and mann faetnred by him. 

(Q. Did you or did you not consider it necessary to get 


Mr. Edison’s 


goods of his manufacture, or the manufacture of his 


8 promise to nse his name, in connection duel 


companies 4 

A. 1 did not consider it necessary. 

Q. Are you at present engaged in any liffeation in re 
lation to patents eovering the talking machine ? 

A. JT am at present engaged in litigation with the 
Columbia Phonograph Company, or rather the Amerienn 
Graphophone Company, with regard to a certain patent 
affecting the making of records, not machines, not talk. 
ing machines, but the making of records, the devices 
used. * 

(J. The manufacture of records whieh you have re- 
ferred to pertains, dues it not, to the question of dupli- 
cating ? 

A. Yes, that is right. 

Q. And this party representing what is known as the 
graphophone patents have sued you for infringement, 
have they not ? 

A. They dispute cur rights to make these records, 

Q. They have endeavored to shut off your supply of 
those records, have they not ? 

A. Not that I know of, the Columbia people you are 
referring to, not that T know of. 

@. Have they not refused to sell you material per 
taining to them or other supplies ? 

A. Their own blanks and their own machines, 

Q. And yon are at present engaged, are you not, 


exploiting the Edison produets ? 


10 


20 


10 


Raymond R. Wile 
Research Library 


el ba sacle coca Nin a lis Bia ap ER Sg 


© 


10 


20. 


30. 


amachines, which were being manufactured. 


© 


20 


“A. Yes; always have been. 

Q. You were awitness, were you not, against Haw- 
thorne & Sheble, in one of their cases ? 

A. They were—-yes, I was. 

Q. They were sued, were they not, upon substantially 
the same allegations that you are now being sned, were 
they not ? 

A. I do not understand it that way; no. I would be 
be very glad to state here, if you like, how the case was 
represented to me, and how I became a witness against 
them, if yon wish. A representative of the Columbia 
Phonograph Company here in Philadelphia, their officers 
at this office came to me some time ago, and asked me if 
I would have any objection to going as one of their rep- 
resentatives to see what they believed to be contraband 
I told them 
that I would go, and I went with this party and saw this 
machine, ete., and gave iny evidence that, in my opinion, 
they were machines and not instruments whieh had been 
mannfactured by the Edison Company or the Columbia 
Phonograph Company. I did not know until afterwards 
who was making them ; that was an after development. 
They asked me to go as a business matter, one who had 
some knowledge whether they were contraband or 
whether they had been manufactured in a legitimate 
way by the Edison peuple of the Columbia Phonograph 
Company. 

Q. You were at one time in the employ of Hawthorne 
& Sheble?: 

A., Yes. 

Q. Do you recall taking dinner with Messrs. Ilaw- 
thorne and Sheble, or either of them, and there explain- 
ing to you some matters which they considered their 
invention, and which they had either had disenssed or 
were about to diseuss with Mr. Edison? 

A. Lremember taking dinner with Messrs. lawthorne 


and Sheble, and they claimed to be interested in a 


40°: 
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machine which Mr. Edison was to make, whether of 
their invention or not, I do not know. 

Q. Are not suits on behalf of the Graphophone inter- 
ests being prosecuted against all the companies which 
you have referred to, the Consolidated Company, the 
United States Talking Machine Company, and the 
United States Phonograph Company ¢ 

A. Yes, there is a anit against the United States 
Phonograph Company of Newark, N. J., and against me 
personally in the Cirenit Court here; there is no suit 
against the Consolidated nor the Talking Machine 
Company. 

Q. What machines are you handling, or rather what 
machines were you handling until the Graphophonesuit 
was brought against you ? 

A. Mainly the phonograph; we sold their prodnet 
when it was called for. 

Q.. You kept graphophones in stock and sold them 
when you could? 

A. Yes. 

Q. What is the difference between a phonograph and 
an Edison phonograph ? 

A. The difference between a phonogray) and an Ed- 
ison phonograph ; the only phonograp! iat 
is an Edison phonograph, 

Q. In other words, then, the Edison phonograph is 
the trade’ or deseriptive name for what is publiely under 
stood to be the phonograph, is it not ? 

A. The machine manufactured by Mr. Edison. 
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Q. If you had an order for a phonograph, is thereany 20 


other machine that you could supply, to fill that term, 
except the Edison phonograph ¢ 

A. No. 

Q. And if you received an order for a phonograph, 
you understand that it means an Kdison phonograph, do 
you not? 

A. Yes. 


P 4 
Q. The advertising matter that you have refered to 49 
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in your testimony in chief insofar as it refers to phono- 
graphs, does it refer to them as Edison phonographs ? 

A. It does. ‘ / 

Q. How long have you known Messrs. Hawthorne 
& Sheble ? 

A. Nine or ten years. 

Q.. What were the approximate dates during which 
you were with them? 

A. I eannot tell you that exactly; I was connected 


190 With Mr. Hawthorne, in the typewriter business, about 
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marked S, B., 11-29-99, Complainant’s Exhibit, Pho- 
nograph, No, II., 21,397. 


Defendants’ counsel objects to the designation 
ofthe exhibit in the way that it isexhibited as it 
appears from the cover attached to the machine, 
that it is Jabelled Edison Home Phonograph. 


iy ; : 
Q. The witness is now asked as to what machine this 
first exhibit is? 
A. That is a graphophone. 


; Py ae e: eat ee tae ee 
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1891 or 1892, and again in the phonograph business Q. Is that the machine you have deseribed as a vrapho- 10 
‘ _with him and Mr. Shebie, about 1895, I should say; then phone in the early part of the testimony? 
1893 and.1894, I was in New York, and not connected A. Yes, , 
with either of them; and then again in 1895, with Mr. Q. What machine is the seeond exhibit ? 
Hawthorne and Mr. Sheble in the phonograph business, A. The Edison phonograph. 
for about a year, 1 think, and then I left them finally, Q. Is that one of the phongraphs whieh you have 
and engaged in the business on my own account. these referred to in the early part of your testimony ¢ 
dates nay not be correct, but they are approximate. A. Yes. 
; Q. In 1895, and from that time until you left them, T. E. CHALLENGER. 
gg they were engaged, were they not in the sale of Edison , 90 
phonographs ? Sworn and subseribed hefore me, . 
A. Yes, in the sale of Edison phonographs. ee ae of November, > . 
'Q. And of graphophones? sees 
A. Yes, , Samurn Burs, 
Q. Under what name did they then conduct the Special Keaminer, 
a - phonograph business ? ‘ 
- A. The Edison Phonograph Ageney, I think, and 
possible, under their own name, Hawthorne & Sheble. ‘ ail 
Q. That date was before the organization of the 
By enn EES S REN Varneey, wee TEE BENJAMIN NAUSBAUM, being sworn and exam 80 
A. I cannot tell you as to them, Lam not clear as to ined by Mr. Hayes: 2 
when that company was organized. ; ‘ 
Q. Please state your name, occupation and residence, 
Re direct examination : and age t 
d ‘A. Benjamin Nusbaum, 1507 Columbia avenue, ave 
Q. Counsel for the complainant shows witness 35 ; travelling salesman for Penn Phonograph Company. 
machine marked S. B. D., 11-29-99, Complainant’s Ex- Q. How long have you been connected with the talk- 
40 hibit, Graphophone, No. 206,468, and also machine ing machine business ? 40 
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- A. -Since last September, 1899. 

Q. Has your experience in the business given you a 
sufficient information so that you can testify in regard 
to the trade usages, as to the understanding of the trade 
in regard to the various talking machines and their sup- 
plies ? 

. Defendants’ counsel objects to this question, 
and also to the testimnony of the witness on the 
subject matter indicated : Jirst, because thie 
question is a leading one, and secondly, be- 
cause the witness shonld state what his qualifi- 
cations are to judge of the usages, and third, 
because it appears that the witness was not 
concerned in the business in question until 
after a litigation in this ease commenced. 


A. It is; I think so. 

Q. Please state generally what yourexperience in the 
business has been since September, 1899, when you first 
engaged in the business ? 

A. Ihave travelled through Pennsylvania, and New 
Jersey, and Delaware, and have sold. goods in all three 
States. : 

Q. What goods have you sold? 

A. I have sold Edison phonographs, Edison records, 
graphophones, and Columbia records. 

Q. How many lines of talking machines are known 
to the talking machine trade ? 

A. The phonograph, the graphophone, and the gramo- 
phone, are all that I know of. 


30 . Q. What is the understanding in the trade as to the 


persons or corporations by which these three talking 
machines are manufactured and sold? 


Objected to. . 


A. The phonograph, the general understanding is 
that it is mannfactured by the Edison Phonograph Com- 
pany, or Mr. Edison. It is sold by the National Phono- 


40 graph Company. They are manufacture’ by Mr. Edi- 
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son and sold by the National Phonograph Company, 
and the graphophone by the American Graphophone 
Company and sold by the various agencies of the Co- 
lumbia Phonograph Company, and the gramophone by 
varions companies. Ido not know by whom they are 
mannfaetured, 

QQ. In the trade, when the word phonograph is used, 
what does that word mean ? 

A. It means a machine manufactured by Mr. Edison. 

Q. If aomachine of the same character as that manu- 
factured by Mr. Edison or the companies in whieh he is 
interested is put on the market, would or would not 
the trade consider that a phonograph ? 

A. [fit were identieal with the Edison phonograph 
I should say that the trade would consider it a phono- 
graph. 

Q. Would the trade consider a machine of that ehar- 
acter an Edison phonograph ? 

A. Not without Mr, Edison’s name upon it. 

Q. To the trade, what does the name Edison as next 
to the word phonograph imply ? 


Objected to. 


A. A phonograph manufaetnred by Mr. Edison. 

Q. Referring to the phonograph supplies, such as 
blanks, cylinders, or records, what does the term Edison 
record or Edison supplies mean to the trade 2 

A. Records and supplies made by Mr, Edison, or un- 
der his supervision, 


10 


Q. If a record is made by some person or corporation 94 
g 


in no way connected with Mr. Kdison would the trade 
consider such areeord an Edison reeord 2 

A. Undoubtedly not. 

Q. In your experience in. selling phonographs and 
graphophones and supplies for them, did von or did yon 
not find that the use of Mr, “dison’s name in connection 
with talking machines or supplies assisted in selling sueh 
machines or supplies 7 


40 


Raymond R. Wile | 


Research Library > 


Smee 


26 


A. It undoubtedly assisted in selling them, and I have 
been asked by parties to see that thie. name Edison. was 
on the machine. 

Q. Is it or is it not the custom, so far as, you know, 
of dealers in phonographs and supplies, to advertise Mr. 
Edison’s name in connection with such goods ? 

A. It is the custom. 

Q. Do you know the store oeenpied by Messrs. Haw- 
thorne & Sheble, defendants in this ease, in Philadel- 

10 Phia? 

A. Yes. 

Q. Have you been in there since 

A. Yes. 

Q. Please state any conversation you had with any- 
body in that store, and what took place? 


; Objected to, unless the conversation was 
with one of the defendants, and unless the 
authority of any person conversed with is 
‘ shown. a 
20° 
A. I had a conversation with a young man in the 
store in regard to phonographs and in talking to him in 
regard to a Grand machine, which is termed the Edison 
Concert. Grand in the trade, he said it would be folly 
for a man to buy an Edison, and he nrged upon me the 
advisability of buying a graphophone. 
Q. When yon were in thestore did you notice whether 
graphophones were exposed there for sale? 
A. I did not, I paid no attention to them; I did not 
30 ask any questions in regard to graphophones what- 
ever; the only conversation that I had about grapho- 
phones was that which the young man said in regard to 
the Grand machine. 
Q. Did, or did not, this young man with whom you 
talked appear to be an employee in this store ? 


Objected to. 


40 A. The young man with whom I spoke I know has 
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been in the employ of the honse for some time, at least 
three years. 

Q. Did you notice whether any graphophones were 
exposed in the windows ? 


This question objected to, as the witness has 
already testified on this subject, and further, 
that it is a leading question. 


A. 1 paid no attention toany graphophones whatever, 


10 
Cross-ewamined : 

Q. You are a representative of the Penn P honograph 
Company ? 

A. Yes: 

Q. Who are the members of that compuny ? 

A. The only ones that I have lad any dealings with 
are Mr. Barnhit!, Mr. [larry Miller and Mr. ona: Miller, 
although Tound Pica that if is incorporated under the 
name of Penn Phonograph Company. 2) 

Q. As their representative, what articles did you sell 4 * 

A. Asarepresentative | eal phonograph, grapho- 
phones and records, supplies, the general line of supplies 
connected with the talking machine business. 

Q. The Penn Phonoenpl Company does not then 
deal exclusively in Mr. Edison’s goods ? 

A. No, sir. 

Q. Do you sell sneha thingasa Graphophone Grand ? 

A. [offer them for sale to anybody that wants them ; 

I do not carry one along with me. 20) 
Q. Do you eonsider them a good machine ° 
9 In comparison to wit? 

Answer my question, do you consider them a good 

Bh Pi 2 
A. In comparison with the Edison machine, | should 

BLY NO. 

Q. How did you eome to visit the establishment of 

Hawthorne & Sheble ? 40) 
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A. I went down there to see them in regard to a 
mimeograph. ‘ 

Q. How was it, then, that you discussed the subject 
of the Graphophone Grand ? 

A. Theqnestion of Graphophone Grand came up after 
talking abont the phonograph ; there was a phonograph 
playing in the back room. and this led to the conversa- 
tion in regard to phonographs. I went to see them in 
regard to a mimeograph for one of my customers. 

Q. Did you buy a mimeograph ? 

A. I did not; they did not have one for sale ; I wanted 
asecond-hand machine, and they did not have one of 
that*kind for sale. 

Q. How soon after that was it that you reported the 
conversation 6n the subject of graphophones ? 

A. The same day. 

~ Q.. Was it not the prrpose of your visit there to dis- 
cuss that subject, to wit, that of phonographsand grapho- 
phones ? 

A. Partly yes, and partly to see if they had a second- 
hand mimeograph for sale. 

Q. Did you want to buy the mimeograph for your- 
self ? 

A. I wanted it for one of my eustomers, who asked 
me to see if I could tind one for him. 

Q. Was it not your intention when you went to this 


‘establishment to proenre evidence on the subject about 


which you are testifying ¢ 
A. Lintended to get simply a catalogue of the talking 
machines. 
Q. For what purpose ? 
_A. For the purpose of giving to Mr. Barnhill. 
Q. Did Mr. Barnhi!! send you down there ? 
A. Mr. Barnhill asked meif I wonld go down there ; 
he did not send me. 
Q. What instructions did he give you ? 
A. Simply to procure the advertising matter of the 


40 phonographs, 
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Q. Am I to understand from your previous tesfimony, 
that when you are selling the genuine Edison apparatus, 
especially the phonographs, that you consider, as one 
engaged in the trade, that you have the right to describe 
your phonographs and other works to the trade as Edison 
phonographs, or Edison stipplies ? 

A. ldo. All my advertising matter has the name of 
Edison upon it. 

(). And if youare offering genuine Edison phono- 
graphs for sale, and are instructed that you eonld not 
offer them as Edison phonographs, but simply as phono- 
graphs, wonld not that interfere with your sale, and would 
you not consider them interfering with your legitimate 
rielhts ? 

A. Yes. : 

Q. Have you ever heard among the trade that IWaw- 
thorne & Sheble had diflien!ty in procuring Edison ap- 
paratus ? 

A. Yua ad 

Q). Did you ever hear tliat their name wason the sns- 
pended list ? 

A. Yes; never among the trade. 

4). fn what manner did you ever learn of the exist- 
ence of the suspended list on which was the name of 
Hawthorne & Sheble? 

A. Through the Penn Phonograph Company. 

Q. Who informed you of that fact? 

A. | cannot answer that, whether it was Mr. Barnhill 
or Mr. Miller; I do not know. 

Q. When was it you learned it? 

A. When [ first went into the business Twas told 
that Peould notsell any goods to Hawthorne & Shebles 
I would not want to testify us to the name, but it 
was one of the exeentive ofieers of this company 
. Q. Did yon ever te!! anybody that Hawthorne & 
Sheble could not procure goods from 
companies ? 


Kdison or his 
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A. I may have told some trade that faet; I was in 40 
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i possession of the fact, and it is likely that I to 
is about it. 
Q. Were you not told this fact for the purpose of not 
selling to Hawthore & Sheble? 
A. Yer: 
Q. Were you not told this fact for the purpose of in- 
terfering with them as competitors ? 
ee A. No; I was told this for the purpose of not selling 
cae to Hawthorne & Sheble. 
| 190 . Were you told what the result would be to the 
Penn Phonograph Company if you did sell ? 

A. I was aware of what the result would be, that the 
Penn Phonograph Company would not be able to ob- 
tain any goods from the Edison people. 

Q. Do you know Mr. Stevens? 

A..I do not know him by the name of Stevens in the 
phonograph business. 

Q. Have you ever seen any of his circulars ? 

A. No, sir. ~ 

99 9. Do you know whether it has been stated to the 
trade or to any possible purchaser of the phonograph 
that Hawthorne & Sheble did not furnish genuine 
Edison apparatus ? 

A. No, sir. 

Q. How long have you been in the phonograph busi- 
ness ? 

A. Ihave been a user of the phonograph—I have 
been in the phonograph business, selling, etc., since last 
September. 

39 @. What was your business before? 

A. Bieycle business. 

*,Q. Was the inquiry which yon made of Hawthorne 
& Sheble to which you have heretofore testified the 
only inquiry you ever made with the knowledge and 
consent of the Penn Phonograph Company ? 

A. It was. 

Q. Do you sel! Edison horns ¢ 

49 <A. I pay no attention; Ido not know whether they 
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are Edison horns or wots 1 do not Pay any atteution to 
that; I do not know who the manufacturer is, 

Q. Are those horns considered as Edison supplies ¢ 

A. No, sir; I have understood that the Ndison people 
make or sell horns; they are not trade-marked, the Kdi- 
son horn. 

Q. Have yonany knowledge, when You spouk of the 
term of Edison supplies, as you have herototore xpohen, 
What supplies are manufactured by Edison aud tia wom 
panies, and what are not ? 10 

A. Tonly know those bearing the name of Edison 
upon the package or npon the article itself. 

Q. Under what title do you sell blanks and records? 

A. [sell Edison records and I sell Columbia records, 
but I sell each one under the name of the mannfacturer; 
that is, I sell Edison records as Edison goods and the 
Columbia reeords as Columbia goods. 

(). Are all Edison records manufaetured by Edison 
or is companies? 

A. I think so. 20 

(). Low about the blanks? 

A. I have never sold any blanks; T only know Edison 
blanks; I have seen Edison blanks put up in boxes of 
the National Phonograph Company, and they were 
marked Edison, the same as reeords are marked, 

Q. Are there any markson blanks ? 

A. Yes; in the boxes in which they are packed, 

Q. Were they not sold in barrels without any sneh 
marks ? 

A. I have never seen them in barrels; the blanks % 
have always been in boxes. , 
Q. Were you acquainted with the faet that the Na- 
tional Phonograph Company has extensively stated to 
the trade that no one should sel! Mawthorne & Sheble 

any articles manufactured by them ? 

A. T have been told so. 

Q. Who told you? 

A. You have asked that question before, but I told 40 
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you by one of the pemeye of the Penn Phonograph 
Company. 

Q. That is the only Ase 

‘As Yes.) 

'Q. You have never heard any diseussion of this 
matter in the trade? 

A.. No... 

Q. Has this fact never been mentioned to you ontside 
of any of the officers of the Penn Phonograph Com- 
pany ? 

A. No, it. has not; I never heard sas about it, 
except that it has been stated to me that Hawthorne & 
Sheble are not selling Edison goods any more. 

Q. Who made that statement to you ? 

A. Leannot answer that qeestion, | could not: remem- 
ber the name. 

Q. You learned that in the trade generally ? 

A. I have. learned that from one or two customers, 
not in the trade generally. 

Q. Can yon remember any more distinctly, what those 
statements were ? 

A. No, I cannot. 

Q. Hawthorne & Sheble are competitors, are they 
not, of the Penn Phonograph Company, j mn the selling of 
talking machines ? 

A... Yes: 


Re-direct examination : 


Q. If you had in your possession for sale a phono- 
graph identical in appearance with the complainant’s 
exhibit phonograph presented in this ease to-day, which 
phonograph you knew was not of the mannfaeture of 
Mr. Edison or any of the companies with which he was 
connected, would you, from your knowledge of the talk- 
ing machine business, fee] justified in representing that 
machine as an Edison phonograph ? 


Counsel for defendants objects to this ques- 
tion, as it is a question of law. 
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A. No. 

Q. Why not ? 

A. Simply beeanse it was not an Edison machine and 
I conld not misrepresent it. 


LRe-cross-ecamination ¢ 


Q. If you were selling sewing machines, identical in 
construction with sewing mz lds manufactured by the 
Singer Sewing Machine Company, and identical with 
machines favwin as the Singer sewing machine, would 10 
you feel justified in selling such machine to the trade as 
Singer sewing machines, provided they were not mann- 
factured by the Singer Sewing Machine Comp: uny ? 


Counsel for complainant objects to the qites- 
tion, as tt does not appearthat the witness has 
any knowledge of the sewing machine business, 
and therefore no doubt cannot answer the 
question of this charaeter intelligently. 

" : ; _ 20) 
“A. T know nothing about the machine business, but I 
would not fee! justified in misrepresenting any line of 
goods which I offer to the trade. 
Q. Would you consider this misrepresentation ? 
; A. I would. 
Q. And it is upon that basis you have answered the 
question regardingthe phonograph ? 
, 
A. Yes. 
BENJAMIN NAUSBAUM. 
30 
Sworn and subseribed before 
me this 29th day of No- - 
vember, A, D, 1899. 
Samurn Buns, 


Special [eaminer, 
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JOHN B. MILLER, being sworn and examined by 
Mr. Hayes: 


Q. Please state yourname, age, residence and business? 

A. John B. Miller, age thirty-seven years old, resi- 
dence 623 Vine street ; am Treasurer of the Penn Phono- 
graph Company. 

Q. How long have you been connected with the talk- 
ing machine business ? 

A. Abont eighteen months. 

Q. Where have you been in that business ? 

A. At19 South Ninth street. 
* Q. Are you familiar with the trade usages in regard 


_to the names‘applied to varions machines and supplies 
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30 
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connected with that business ? 

A. Yes. 

Q. How many kinds of talking machines are known 
to the trade? What are their nature ? 

A. Three; the phonograph, the graphophone and 
gramophone. 

Q. Please state, if you know, by what companies these 
several machines are mannfactured and sold ¢ 

A. The Edison phonograph by the Edison Mannfae- 
turing Company, and sold by the National Phonograph 
Company, the graphophone by the National Phonograph 
Company—the graphophone, | shonld say, by the Amer- 
ican Graphophone Coipany, and sold by the Columbia 
Phonograph Company ; the gramophone, I could not tel! 
you positively. 

Q. What talking machine supplies have you handled 
in your connection with the talking machine business ? 

A. The graphophone and the phonograph. 

Q. In the trade, what is the term phonograph meant? 

A. A machine made by the Edison Company and sold 
by the National Phonograph Company. 

4). I call yonr attention to Complainant's Exhibit, 
Phonograph, presented in this case to-day, and ask you 


35 

if that is one of the machines known to the trade as a 
phonograph ? 

A. Yes. 

Q. sre there more than one type of phonograph ? 

A. Yes, it comes in a number of ty pes, ; 

Q. Please state what those are ¢ 

r ‘ 

: As The Gem, the Standard, the Ilome, the S. M., the 
Electric, the Coneert, the Coneert Electric, and the Slot 
machines, 

Q. I call your attention to the machine marked Com- 

. ’ ’ . . ‘ ‘ 
plainant’s Exhibit, Graphophone, presented to-day in this 
case, and ask yon if that is one of the 
to the trade as a eraphophone? 

A Dt 38, 
- Q. Are there more than one type of graphophones, 
and if so, how many; please designate that as far as you 
ean? 


machines known 


A. As faras I can remember there is the ()., the 
Kagle, the Tandem, the Hfome Grand, the Graphophone 
Grand, and slot maehines. 

Q If you were shown a machine identien! in nppear- 
ance and character with any of the phonoeraphs whieh 
you have deseribed, but whieh machine was vot mann- 
factured by Mr. Edison, or any of the companies in 
which he is interested, would that machine, correctly, 
described according to the trade, be a phonoeranh 4 : 


Objected to, for the reason that the answer 
required is essentially a matter of law. 


A. I would say yes. 

Q. Would such a maehine, according to the under- 
standing of the trade, be considered an Edison phono- 
graph ? 


Hai 8 ; 
Phis question is objected to as leading, 


A. No. 
Q. Inthe understanding of the trade, what does the 
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term Edison in connection with the phonograph imply ? 49 
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A. A phonograph made by the Edison Manufacturing 
Company. 

Q. What are the supplies which were used by the 
trade in connection with the talking machines ? 

A. Records, horns and speaking tubes, of all hinds, 
ete. 

Q. Do you know whether such supplies as speaking 
tubes, horns, ete., and other minor mattersin connection 


‘with talking machines, are exelnsively manufactured 
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and sold by the Edison companies and the graphophone 
companies, or whether they are manufactured and sup- 
plied by outside parties ? 

A. Supplied by a number of outside parties. 

Q. Are records exclusively made by the Edison com- 
panies and the graphophone sae aie or also by out- 
side parties ? 

A. IT understand there is one outside party, the Con- 
solidated Company. 

Q. In the trade, what does the name Edison as ap- 
plied to the records, horns, tubes, ete., and other supplies, 
apply ? 

Question objected to, because the answer re- 
quired involves an opinion of law. 


A. It means that the goods are made by the Edison 
Maunfacturing Company. 

Q. [notice in your answer, you refer to the Edison 
Manufacturing Company, by that term do you mean 
any especial corporation with whom you are acquainted, 
or do you use it as ageneral term to describe the source 
of these articles? 

A. We use it to deseribe the source of these articles 


' from the Edison works. 


40. 


Q. In your experience in the talking machine busi- 
ness, do you find that the use of Mr. Edison’s name in 
connection with the phonographs and snpplies increase 
the sale of such articles, or does not increase it? 


Qnestion objected to as leading. 


4 


a A RS A I SR re —— 


3 

A. It decidedly does. 

Q. What is the enstom of the trade who handle pho- 
nographe and supplies in regard to advertising Mr, Edi- 
son’s name in connection with these articles ? 

A. The trade uses the name Edison to designate its 
goods as a leader, 

Q. Are you familiar with the store ocenpied by the 
defendants, Hawthorne & Sheble, at 604 Chestnut street? 

A. Yes 

Q. What sign is exposed in front of that store ? 

A. The Edison P honograph Ag 

ery geney and Ilawthorne 
& Sheble. 

Q. And do yor know what character of woods are ex- 
posed for sale in the windows of that store ; if so, please 
state ? 


Pe art len: ¥ yp! ) Ss t c] a rine s 
Pes é are ly t grap! ne Lone and alking machine 
supplies. 


Q. Plaintiff's connsel shows the witness photograph 
marked 8. B., 29-11-99, No, 15, and asked, do you ree- 
nize this photoerapl as a photograph of the front of the 


, 
store of the defendants? 


A. Tide. 


7 ‘5 z 
Cross-eramination + 


Q. Tow wonld you deseribe in general terms the dif- 
ferences between the Edison p! honograph, the grapho- 
phone and the gramophone? 

A. The gramophone requires an entirely different 
plate or eylinder, wor king ntirely on a different princi- 
ple; the graphophone is a machine with bearings only 
on one asd 4 : the sneaker is placed entirely different, 
Not resting on anarm, and made in an entirely different 
way from the phonograp!, 

Q. Am Tf justified in assuming from your answer that 
the Edison phonograph, the ern phophone and the gramo- 
plone represent three distinet types of tatkiny ma- 
chines ? 


A. Yes. 
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Q. Have yon ever known of any talking machines of 


the type of the Edison phonograph, which were sold_ 


under any other designation than the Edison phono- 
graph ? 

A. Ihave known of none. 

A. Would you designate the type of machine sold by 
the National Phonograph Company as an Edison phono- 
graph ? 

_ A. Yes; as an Edison phonograph, I would. 

10. Q. Then yon have never known of any phonographs 
to be sold that were not called Edison phonographs, 
have you ? 

A. To my knowledge, never. 

Q. And the Edison phonograph is, consequently, 
then known as the machine built in conformity with the 
patents and instructions of Mr. Edison ? 

A. To the best of my knowledge: yes. 

Q. Does the trade know anything of any machine of 
that type except Edison phonographs; is that correct? 
9 A. No machine under the name of phonograph, ex- 

~ cept the Edison. 

Q. Have you ever seen, when in Hawthorne & Sheble’s 
- establishment, Edison phonograph ? 
A. Yes; some time ago. 
_Q. Were they Edison phonograph ? 
A. Supposed to be; as far as I know, they were. 
Q. Were there not phonographs in the window on the 

picture, Exhibit 15? 

A Yes. 
30. «©—«.. The Penn phonograph, of which yon are an exe- 
cutive officer, sell both Edison phonographs and other 
supplies and graphophones and their supplies, do they 
not? 

A. Yes; they do. 

_Q. Did you know that Mr. Nausbanm had gone to 
Hawthorne & Sheble to investigate the matter of their 
dealing in talking machines, in view of this suit? 

49 A. Not until after it was all done. 


<f + eee a meee in VaR NTS an Un etn ER a ai ple 


» 
v 


Q. Do you know that Mr. Barnhill instructed him to 
go? 

A. I do not. 

Q. Did anybody in the Penn Phonograph Company 
instruct him to go? 

A. No one that I know of. 

Q. Do you know William Lieks, a former employee 
of Hawthorne & Sheble? 

A. Merely by sight. 

Q. Did yon ever see him in relation to any matter 44 
pertaining to litigation between Mr, Edison or any of 
his companies, or [Tawthorne & Sheble 2 

A. ! never did. 

Q. Did yon ever have any conversation with him in 
your presence regarding such litigation and their 
business ? 

A. No. 

Q. Did Mr. Barnhill or your brother ever speak 
about Mr. TWieks to you ? 

A. Yes; they mentioned him to me. 20 

Q. Did the conversation have any reference to Haw- — 
thorne & Sheble’s business ? 

A. At times; yes. 


JOUN B. MILLER. 


Sworn and subseribed before me, 
this 29th day of November, 
A. D. 1899. 


Samern Benn, 


Special vaminer. 30 


TITOMAS W. BARNIITLL, being sworn and ex- 
amined by Mr. ITayes: 


; > S yta ow my ab] 5 
Q. Please state your name, age, residence and oeeupa- 
tion ¢ 40 
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A. Thomas W. Barnhill, thirty years of age, resi- 
dence, Fernwood, Delaware county. 

Q. What is your business ? 

A. Manager of the Penn Phonograph Company. 

Q. What is the business of that company ? 

A. To buy and sell phonographs, talking machines 
and supplies. 

Q. How long have you been in the talking machine 
business ? ; 

190 <A. My first connection with the talking machine 
business began in 1893, and as manager of the Penn 
Phonograph Company about sixteen months ago. 

Q. Between 1893 and the time you became connected 

with the Penn Phonograph Company, in whose.em- 
ployment were you? 
_ A. Part of the time I was in the concert work and 
part of the time in the employ of Hawthorne & 
Sheble.. 

Q. Are you sufliciently familiar with the talking ma- 

o, chine business to be able to state the understanding of 
the trade in regard'to the varions talking machines and 
their supplies ? 

A. Yes; | think so. 

@. How many kinds are there? 

A. Three. 

Q. What are they called ? 

- A. Phonograph, graphophone and gramophone. 

Q. By what companies, so far as you know, are these 
_several machines manufaetured and sold? 

39 <A. The phonograph, by the National Phonograph 
Company of Orange, N.J.: the Graphophone Company, 
by the American Graphophone Company at Bridge- 
port, Conn., and the gramophone, 1 do net know who 
manufactures it. 
~ Q. Which one of these talking machines have you 
handled in your business ? 

A. We handle the phonographs and graphophones. 


40 


41 


Q. In the trade, what does the name phonograph im- 
ply? 

A. A machine manufactured by the Edison Phono- 
graph Company and sold by the National Phonograph 
Company. 

Q. I call your attention to complainant’s exhibit, 
presented to-day in this ease. marked Complainant’s Ex- 
hibit, Phonograph, and ask you tf that is one of the ma- 
chines known to the trade as a phonograph ? 


A. Yes. 


— Q. Mow many different styles of phonographs are ei 
known to the trade ? 

A. Seven, 

Q. Please state, gene rally, so far as you enn remem- 
ber, the names of these different styles of phonograplis ? 

A. The Gem Phonograph, the Standard, the Home, 
the M., the S. M., the Type E. 

Q. Where are these styles of phonographs which you 
mention, manufaetnred 2 : 

A. Orange, New Jersey. 20) 

Q. If a machine identieal in character’ with that of 
the phonograph shown you, but whieh was not mann- 
factured at Orange, or by My. Edison, or the companies 
with which he is connected, would you according to the 
understanding of the trade, eal! that machine a phono- 
graph? 

A. I would. 

Q. Wonld you eall such a machine an Kdison phone 
graph ¢ 

A. No; I would not. 30 

Q. According to the understanding of (he trade, what 
does the word Edison in connection with te wand nm! 


nograph imply ¢ 

A. A phonograph that is mannfactnred by the Na- 
tional Phonograph Company. 

Q. Referring now to the phonograp! supplies, sueh 
as records, blanks, horns, and the like, which already 
have been testified to by prior witness, whet does the 49 
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20: 


‘terin Edison, when used in connection with those sup- 


plies, mean according to the understanding of the 
trade ?. 

.. A. So far as the blanks and records are concerned, it 
means that they are manufactured by the National Phioe 
nograph Company, bnt.as far as horns, stands, ete., 
carrying cases, those are mannfactnred by varions dif- 
ferent parties; I do not think they come under the 
head of the supplies.as manufactured exclusively by 
that company. : 

. Q.. If your. attention were called to lLorns, carrying 
cases, ete., of that character, not scontiuelured- by Mr. 
Edison or the company with which he was connected, 
would you call those supplies Edison supplies! ? 

_A. I would eall them aa supplie 

Q. In the taiking. machine trade, are —_ made 
by parties other then the Edison companies and the. 
graphophone ‘companies, by the word record I mean 
both original and duplicates ? 

A. They are. 

.Q. In the trade,. is: the word Edison legitimately: “ups 
plied to records, whether origina! or duplicate, not made- 
by Mr. Edison or the canopies in which he is inter- 
ested ? 

This qnestion is objected to as involving a 
question of law. 


A. They are not. 

Q. In your experience in he talking machine busi- 
ness, do yon find that the use of the name Edison in 
connection with phonographs and supplies inerease or 


: decrease the sale of such records and supplies ? 


40. 


A. It inereases the sale. 

Q. Is it or is it mot the enstom of the trade, who 
handle phonographs and supplies manufactured by Mr. 
Edison or the companies in which he is interested, to 
advertise Mr. Edison’s name in connection with them 2, 


A. It is. 


43 


Complainant’s connsel shows witness printed 
matter as folléws : 

Record catalogue of the Penn Phonograph 
Company, marked No. 163 standard catalogue 
Jolumbia records of the Penn Phonograph 
Ooimpany, marked No. 163 supplement to cata- 
logne of Edison, of Columbia records, marked 
No, 18; supplement eatalogue of Edison ree- 
ords, marked No. 19, and ask the following 

= question: 
Q. Are these fonr eatalognes part of the advertising 
matter distributed to the vurblie by the Penn Phono- 

graph Company ? 


Objeeted to. 


A They are. 


tonnse) shows witness eatae 


phonograph and 


Complainant's « 
logue, graplophone ree 
ords of Uawthorne & Shellie, marked No. 20; 
records exchanye advertisement of — Taw- 
thorne & Sheble, marked No. 2t; 
ment .. graphophones, 
marked 22, and ape having upon it five 
days return request of Mawthorne & Sheble, 


marked No. 23 


advertise- 
phonograph and 


Q. Do youordo you not recognize these printed 
matters as being part of the printed matter used by the 
defendants in their business ¢ 


A. I do. 


Cross-evamination ¢ 


Q. Will yon state how you came into possession of 
Exhibit No. 23 ? : 

A. It was handed me a minute ago by Mr. Hayes. 

Q. Did you sngvest to Ve. Nansbanm that he make 
the visit , to Hawthorne & Sheble, to which he has tes- 
tified ? 
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20 
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A. J did. 

Q. At whose request did you do this? 

A. At the request of Mr. Tayes, counsel for Mr. 
Edison.. 

Q. Have youn assisted him in any other respect in 
gathering evidence pertaining to Hawthorne & Sheble? 

A. I have not. 

Q. Do you know Mr. Ilicks? 

AY Ido. 

.Q. Did you have any conversation with him regard- 
ing the business of Hawthorne & Sheble ? 

A. I did. 

Q. Will you state what the conversation was? 

A. Hicks came in here, and we asked himif he would 
give us any information concerning the supply of pho- 
nographs that was received by Hawthorne & Sheble; he 
stated that he knew, at Jeast he had information which 
could lead up to the supply of goods of that firm. 

Q. Did yon ask him for that information ? 

_ A. I did. 

Q. Did he give yonany further information than what 
you have testified to? 

A. He did not. 

Q, What led to his coming into your place to make 
such a suggestion ? 

A. The boy was then working—or rather, he was out 
of work at that time, and [ was interested in him, and 
thought perhaps we might be able to do something for 


10 


20° 


him here. 
‘ag Q. Did yon make him any offer of employment ? 


30 

A. I did not. 

Q. What do you mean when von say that you might 
be able to have him here? 

A. I thonght we might be able to use him, but after 

_ the conversation which we had with him, I did not think 

we could do anything for him. 

Q. Wat the visit of Hicks purely accidental here 7 


4p. As No. 


5 i 


no sate Rete ome, 


aah i OR ale UR 
€ : C¢ . = Sa ; 
45 
. Tet i i 
* ‘ was not accidental, what led him to eal]? 
» When TI heard he was out of work, I do not re- 
member who it was 7 asked, if they saw him to send him 
around, . 
Q. Did you report the resnltof your interview to any- 
body ? ; , 
y 
A. To the best of iny knowledge, I did not report the 
result of that interview except fo my partners + aside 
. . : 
from that [ do not remember reporting that interview 
to anyone else, 
Q. Have y i | 
v- finve you not been seel i Jedi 
a. ne cexing to aid Mr. Edison, or 
8 vepresemiitives, in collecting evideney in this cage? 
A. In this .partienlar case ? 
. T peter is : 
Q. I refer to this case or any cases arising ontof they 
mutual relations ? 
A. We freqnently reeei 
becca Xs, € tly received, as no donbt the other 
mers did, requests for information econeernine what 
were known as ent-rate dealers, . 
, Q. And in pursnanee of such letters you have en- 
eavored to vet informati regard : 
a ; here: tion regarding the business of 20 
orne & She le, have you not? 
A. Yes; not only they, but in eonneetion with any 
persons who are entting the rites, or are on the sng 
pended dealers’ list, _ 
Q. Then this informati i 
d. ms Wrrormation was in pursuance of your 
oe to assist Edison, or his companies, in preventing 
awthorne & Sheble from eerti i 
eble from getting their woods. js 
eaten g v goods, is that 
A. Well, if f eo ye se i 
hipaa could have seenred the information, I 
suppose I would have used it in that way 
G: Why das : ie pa 30 
Y ata vou not seenre the information ? 
’ 
A. Beeanse he wonld not vive it 
4 1» Vial 
Q. You and Mr. Mieks were eg employees nt one time 
with Hawthorne & Sheble, were you not ? | 
A. Yes. : | 
Q. What in your opinion would be the difference be 
tween the name Zdison, used as yon have stated it to be 
. . . . ; ei ; 
as indicating the source of i : 
g eof mannfactnre ndis 
aeture of Edison pho- 40 t 
e 
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nographs, and Mr. Edison’s name used as a trade-mark 
to indicate the same thing ? 

'A. I give it up. 

Q. Is the difference between the seven types of pho- 
nographs that you have referred to a matter of detail in 
form and arrangement, or are they substantially different 
machines ? 

'A. They are different types of the same machine, 

Q. They are well known as Edison phonographs? 

A. Yes. 

Q. Do you know of any machines on the market of 
the phonograph type which are not Edison ? 

_A. I do not. 

-Q. Are there any machines known as phonographs 
which are distinct from the machines known as Edison 
phonographs ? 

A. Not that I know of. 

Q. Have you seen phonographs exposed for sale 
Edison phonographs, continuously in. the establishment 
of Hawthorne & Sheble ? 

A. Yes, and to the best of my knowledge they were 
Edison phonograph. 

Q. The witnesses who were examined to-day, to wit, 
Mr. Challenger, Mr. Miller, Mr. Nausbaum, and Mr. 
Barnhill, have been examined at the establishment of 
the Penn Phonograph Company, 19 South Ninth street, 
and of which company you are an executive officer? 


A. Yes. 


/ 


7 


THOMAS W. BARNHILL. 


Sworn and subscribed before me, ) 
this twenty-ninth day of No- > 
vember, A. D. 1899. \ 
Samur, Bett, 
Special Heaminer. 


| ERR te pebteaasting aris: 


AT 


Circuit Court of the United States 


ry) 
For Easrern Disrricr or PNNSYLVANIA, 


TITOMAS A. EDISON, 


Us. } 
, In Kyuity. 
ELUSWORTH A. HAWTHORNE ee 


AnD HORACE SUEBLE. 


my . . 
a lestimony in behalf of complainant, taken before 
Sascom, Tae . Pence ; 
ta 7 ae ~~ Examiner, at No. 1235 Broadway, 
New York, N.Y. 7 i 
ie ,on the 11th day of December, 1899, 
DY agreement, 


Present: 
Ilowaxp W. Ilayns, Esg., for the plaintiff, 


KE. Crixron Ruoans, Esg., for the defendants, 


MRR i 
W. Il. FREELAND, being daly sworn according to 
uw, Inanswer to interrogatories, doth answer as follows: 
Alanon ets rn td . ; a0 
Q. I meet state your name, residence and business. , 
A. W. II. Freeland, No. 50 East 108th street, New 
le y Ps J 19 e al : 
York, N. Y.; -business—in charge of musical merehan- 
dise department of Hamilton 8. Gordan, at 139 Fifth 
: ; 3f 
avenne, New Yor, N.Y, 
Q. What business is this f 
Hig '8 firm of which you speak 
gagea in? 


i N L ae } 5 r! t uslC JOO" 0 
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of musical merchandise, and we also hand'e the Edison 
phonograph as one of the smal! lines. 

Q. Wow long have you been connected with the talk- 
ing machines business ? 

A. Two years. 

Q. Where have you been connected with that busi- 
ness in addition to this firm of whieh you speak ? 

A. Nowhere. ; 

Q. Do you handle records as wel! as phonographs ? 

A. We do.. 


es Q. Are you sufficiently familiar with the talking ma- 
chine business to be able to state the understanding of 
the trade in regard to the various talking machines and 
their supplies? 
Objection, by Mr. Rhoads. Counsel! for the 
defense states that he objects to this line of 
examination: J/irst, because the witness is not 
qualified as an expert; second, becanse it in- 
volves conelusions of law; and thirdly, becanse 
20 . it is immaterial to the issue raised in this ease. 
And counsel for plaintiff agrees this objection 
oe may be general and that it need not be repeated 
after each question. 
“A. I do. ; 
Q. How many kinds of talking machines are known 
to the trade ? 
A.. As far as I know there are three. 
Q. What are they called? 
39° A+ Graphophone, phonograph and gramophone. 


Q. By what companies, so far as you know, are these 
varions machines manufactured and sold ? . 

A. I believe the gramophone is made by ‘the. Ameri- 
ean Phonograph Company, the phonograph by the 
National Phonograph Company, and. the graphophone, 
I think, by the National Graphoplone Company.. 

Q. Have you in yonr business handled any of these 
49 machines except the phonograph ? 


49 
A. Yes, sir, 
Q. Which ones ? 
A, The gramophone. s 
Q. In the trade, what does the word phonograph 
imply? 
Objected to by counse! for defendants. 


Tell : 

A. Well, I do not understand in what way you mean, 

( . a i . . . 

d. [mean to ask you what kind or type of machine 
the word phonograph is understood to deseribe in the 
gree ra understanding of the talking machine trade? 

A. Tt deseribes a talking machine. 

as as ; a! 

(). What kind of a talking machine is understood by 
the word phonograph? , 

A. An 'dison phonograph. 

va re ‘“ — 7 . ¥ . 7 . Ls 

QQ. if a machine identieal in character with the phono- 
graph mace by the companies in which Mr. Edison is 
inferested, was shown to you, whiely machine was made 
hy some ontside party and not by the Edison companies, 
would you eal! that machine a phonograph ? 

A. | would, 

Y . . 

Q. Would von eall sueh maehine an Edison phono- 
graph? . 

A. No, sir. 

Q). According to the understanding of the trade, what 

2 rye WA 4 7 Hy 
does the word Edison in conneetion with the word 
phonograph imply ? 

A. That it isan original machine. 
al . . 
Q. What do you mean by an original machine? 


A. Manufactured by Thomas A, Kdison, or the com- 
t 


pany of whieh he is connected with, 

(). Does your firm handle talking machine records 
and supplies ? 

A. We do, 

Q. in the understanding of the trade, what would the 
word Edison, when used in connection with snch sup- 
plies and records, imply ¥ 

A. Edison phonographs and reeords, 


10 
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Q. I repeat the foregoing question, which you evi- 
dently do not understand? 

The form of this question is objected to by 
Mr. Rhoads. 

A. ITeannot change the question fromthe way I un- 
derstand, or the answer. 

Q. In my question, by the word supplies I did not 
mean the machines. By supplies 1 mean the accessories to 
the machine, such as horns, carrying cases, and the like. 
With this explanation,‘ now ask you what the terms 
Edison records and Edison supplies mean to the trade? 

A. Edison records would mean that it was a genuine 
Edison record; Edison supplies would mean that the 
goods were manufactured by Thomas A. Edison. 

Q. What do you mean by genuine Edison records. 

A, Those mannfactured at the laboratory of the 
National Phonograph Company. 

Q. In the understanding of the trade, would a record 
not made by Mr. Edison, or the companies with which 
he is connected, be considered an Edison record ? 

‘A. It would not. 

Q. Does or does not the use of Mr. Edison’s name by 
the trade, in connection with the sale of phonographs, 
records and supplies, increase the sale of sueh machines, 
records and supplies ? 

A. The name Edison attached to a phonograph or 
record improves the sale of suel: goods. 

“Q. Is it or is it not the eustom of the trade who 

handle the phonograph reeords or supplies manufactured 
by the companies in which he is interested to advertise 
Mr. Edison’s name in connection with them. 


A. It is. 


. 


Cross ecamination by Mr. Rhoads : 


Q. Did yon ever sel! a phonograph which was not an 
Edison phonograph ? 
Any? = A. INo;, sir. 


A A A ts Qu cael 
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Q. Did you eve 
. ; sr know of anyone else ¢] i 
id y: yone else that ever 
La uttever did ? 
Q. When was the first time that yon ever heard of 
any difference between an Edison phonograp 
other phonograph ? . 
A. be never heard of any difference. 
Q. The only machines then 
the market under 


hand any 


that have ever been on 


the name of pl 
: phonograph are the 
Edison phonographs, are they not sie 


A. To my knowledge, 

Q. Do you know of anybody 
phonographs than what yon eal 

A. I do not. 

Q. If you have never heard of any disenssion in the 
trade indicating a difference between Hdison ih : 
graphs and ny other phonograph, what is your oe tee 
stating what the understanding of the trade is r eee * 
the differences that you have stated ? em 


. 10 
who is selling any other 


fennine phonovraphs ¢ 


j ry . 
A. The other machines on the 


market are not k 
as phonographs, — 


ie, ‘Wass uae ats . 
. W us your attention ever directed to any under. ve 
standing of the trade on the subject testified to by you 
meyour examination in chief, until you heard of it. j 
reference to this suit, : | . 
A. It was not. 
Q. If you were selling any machine that you have 
a} apy ° i 
lel er ene: known of as a phonograph, would 
, cd ra cae) +s ‘ . . 
you feel yonrself justified in Saying to the trade ¢] j 
was an Kdis — _ 
“dison phonograph 2 
A. Yes, sir, 
Q. Am I to understand you 
Nye , 
word Edison phonograph is the 
a ’ pel 
in commercial phonographs from the other types of 
talking machines that you have referred to, to-wit t! 
} eferre , to-w 10 
gramophone and the graphophone ¢ _ 
A. Ido. . 
Q. Do you in your own ‘susiness sell 1 
” 4 
graphs ¢ 


30 
to-day, then, that the 
term used to distinguish 


dison phono- 
AY) 


> 
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Ido. 

From whom do yon obtain your supply. 

The National Phonograph Company. 

Has your firm ever received a list of suspended 
dealers ? 

A. We have. : 

Q. Is the name of Iawthorne & Sheble on it? 

A. I believe it is. 

Q. What are your instructions from the National 

19 Phonograph Company in relation to furnishing goods, 
directly or indirectly, to suspended dexlers, 

A. That we are not to furnish any goods to suspended 
dealers. 

-.Q. What would be the consequence if you did? 

A. We would undoubtedly be ent off by the National 
Company from machines and reeords unless the reason 
for so doing was properly explained. 

Q. Do you know Mr. Stevens? 

* A. No, sir. 
920 Q. Have you ever seen any cirenlars bearing his 
name ? 
_A. Not that I remember of. 

Q. Do you know Mr. Gilmore ? 

A. Yes, sir. 

Q. Has the business of Hawthorne & Sheble ever 
been a matter. of conversation between you and Mr. 
Gilmore ? 

_ A. No, sir. 


5. 
Q. 
e.* 
Q. 


WM. I. FREELAND. 


SS ae 
Sworn toand subseribed before ) 
me this eleventh day of De- > 
*eember, A. D. 1899. 
SamvueL Bett, 
Special Feraminer. 
40 - — 
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MR. J. NEWCOMB BLACKMAN, a witness pro- 


duced on behalf of the complainant, being duly sworn, 
deposes and says. 


Examination in chief vy Mr. Tayes : 


Q. Please state your name, residence and bnsiness? 

A. J, Neweomb Blackman, address No. 56 South, 
Clinton street, Hast Orange, N. J.; in the phonograpli 
talking machine and supply business and bicycle supply 
business. 10 

QQ. llow long have you been in the talking machine 
business ? 

A. Abont—a little over two years. 

Q. What is the character of the talking machine 
bnsiness in whieh you are engaged ? 

A. Selling as jobbers and retailers, 

Q. Are you familiar with the trade usages in connec. 
tion with the talking machine business ¢ 

A. ] have @ general impression. 

(. Tlow many kinds of talking machines are known 20 
to the trade, and what are they ? 

A. Three; the phonographs, the graphophone and 
gramophone. 

Q. In the understanding of the trade, what does the 
word phonograph mean ? , 

A. A tatking machine manufactured under the super- 
vision in the laboratory of Thomas A: Edison. 

(J. If yon were shown a machine identical in character 
with the phonograph made under the supervision of Mr. 
Mdison, would it be termed a phonograph ? 30 


Objected to by Mr. Rhoads. 'This qnestion 
is objected to unless it is proposed to show that 
the contrast referred to in the question tias 
been made in the trade, or pertains to the sub- 
ject of trade nsave, the question as it is is 


> 


purely hypothetical. 


A. If it looked the same and the ordinary identifiea- 49 
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tion marks were the same it wou'd ‘be called a phono- 
graph. 

Q. If the hypothetical machine to which I have 
referred was made by some one not in any way connected 
with Mr. Edison or Mr. Edison's companies; would that 
machine be considered a» Edison phonograph? 

A. If the appearance was the same and they had no 
knowledge otherwise, it would be considered an Edison 
phonograph. 

Q. If, on the other hand, it was known that this 
machine was not made by Mr. Edison or any of the 
companies with which he js connected, would it then be 
considered an Edison phonograph ? 

A. It would not. 

Q. When the name Edison is used in connection with 
the phonograph, what does that imply in regard to the 
machine ? 

A. A machine manufactured in his laboratory or by 
those authorized to manufacture same by him. 

"Q. Referring now to supplies for the phonograph, 
such as blanks, horns and records, what does the term 
Edison record and Edison supplies mean to the trade ? 

A. Edison records, to the trade, would imply that 
they were manufactured at the laboratory of Thomas A. 
Edison or under his supervision. Supplies wonld not 
necessarily imply this, but that they were offered by 
sale by Thomas A. Edison or through his company, the 
trade having no knowledge as to ‘is manufacturing the 


' supplies. 


30. 


40 


Q. If records or supplies were known to be made 
and sold by persons or corporations in no way connected 
with Mr. Edison, would the term Edison record be ap- 
plied to sueh records and supplies? 

A. Not unless manufactured by him or offered for 
sale by him. 

Q. In your experience in the talking machine busi- 
ness, do you find that the use of Mr. Edison’s name in 
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connection with’ phonograph records or supplies sold, 
does or does not inerease their sale? 

A. It does. _™ 

Q. Is it or is it not the eustom of dealers who handle 
phonographs, records and supplies manufactured by Mr. 
{dison or the companies with which he is interested, to 
advertise Mr, Edison’s name in conneetion with them ? 

A. Tes; 


. Cross-evcamined vy My. Rhoads: 


0 

4). Do T understand from your last answer that yon : 
consider tle name Edison is properly and justifiably used 
in connection with the phonographs when these ma- 
chines are furnished by the National Phonograph Com- 
pany ? 

A. It implies as to the make of machine or as an 
identification. 

Q). Question repeated, 

A. Itis, and implies as to the make of machine or as 
an identification. 20) 


Q. The right to nse Mr. Edison’s name in connection 
with phonographs is then aright which every dealer 
has who deals in Edison phonographs¢ 

A. Itis right ina eertuin way. 

Q. What do you mean by the qualification for your 
lust answer? 

A. Asa means of describing the talking machines 
yon handle, the records, giving the public the idea they. 
are made by Thomas A, Edison in his laboratory. 

Q. If you had bought machines thus made would % 
you have the right to nse the word Edison in eonneetion 
with their sale? 


10) 


A. IT wonld, for the sume purpose as stated. T never 


had oceasion to use it in any other way. 

Q. If you had bought Mdison phonographs from the 
National Phonograph Company you wonld certainly 
advertise them as Edison phonographs, would you not? 

A. | would. 40 
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Q. That right would be a substantial inducement to 
buy, would it not? 

A. It would be an inducement to buy the Edison 
machine. 

Q. How long have you been in the phonograph 
business ? 

A. A little over two years. 

Q. Have you ever sold 2 phonograph ander any other 
designation than Edison phonograph? 

190. A. Never have. 

Q. Do you know of anyone else who ever has? 

A. I do not. 

Q. The question which yon are asked by Mr. Hayes 
as to the trade differences between an Edison phono- 
graph and a phonograph, has never, as an actual fact, 
arisen in the trade, has it? 

A, Not to my knowledge. 

Q. Now that yon testify that. according to the usages 
of the'trade there was 2 distinction between:the Edison 

99 Phonograph and # phonograph which is not an Edison 
phonograph ? 

Objected to as not fairly stating the testi- 
mony. The witnesses answer was in regard to 
the understanding, not as to the actual nsages 
of the trade. 


A. It is not necessary to make any distinction until 
. the comparison is made. 
Q. If there never has been any comparison made, how. 
go can you testify that according to usege or the under- 
standing of the trade, there is such a distinetion 2 


A. I simply state how the distinction would be made. 


Q. You have gone further than that in your, di- 


rect testimony and stated that sneh a distinction exists 


according to the understanding or usage of the trade; 

upon what facts do you base sueh an understanding or 
“usage ? 

49. . A. The fact that al! Edison phonographs are sold 


‘ 
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with the signature of Thomas A. Edison, patents and 
other identification marks, as toa machine being genu- 
ine. 

Q. Asa matter of fact, yon have never heard men- 
tioned or discussed in the trade previous to the bringing 
of this snit, the distinction that you have heretofore re- 
ferred to, have you ? 

A. It has not been necessary, but in the sale of ma- 
chines at sometimes I have sometimes pointed to. the 
signature of Thomas A, Edison as implying that it was 49 
an Mdison phonograph, the impression being that some- 
times phonographs were graphophones or uraphophones 
phonographs, by those who did not) know their mann- 
facturers, | 

Then the real basis for your answering him is that v4 
the term Edison phonograph has been used to distin- 
guish phonographs from the talking machines, properly 
known as graphophone and 
rect ? 
Tn some eases; in a general case, no. 20) 

Q. Wil! you state any case that you have ever heard 
of in the trade before this suit was brought wherein the 
word Edison phonographs was used to distinguish Mr, 
Edison's phonograph from any other plionograph ? 

A. 1 don’t know of any, for the reason that [ don’t 
know of any other phonograph. 

(). What would you call a phonograph which was 
made in conformity to Mr. Edison’s patents, covering 
the type of talking machine as a phonograph ¢ 


gramophones ; is that cor- 


A. If appearances were the same, wonld cal! it an. gg | 
Edison phonograp! 
Q. And the trade know of no other phonograph ? 
A. It does not. 


Q). Irom whom do yon get your supply of phono- ° 


graphs? 


A. National Phonograph Company, 
Q. Do you know Hawthorne & Sheble? 
A. We do in a business way. A) 
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Sworn to and subseribed before me, 


this eleventh day of December, 
A. D. 1899. 


. Have youever received a list of suspended deal- 


Q 
ers 
A. We have. 
Q. Is Hawthorne & Sheble’s name on it? 
A. It is. 
Q. What are your instructions from the National 
Phonograph Company as to furnishing phonographs to 
Hawthorne & Sheble ? 
A. Not to do so. 
10.’ Q- What would be the result to your business if you 


Samuun Bett, 


Special [raminer. 


WY. @QLENNE FREN NOH, a witness 


produce 
part of the plaintiff, odneed on the 


‘eing duly sworn, in answer to 


were to disregard these instructions? questions put to him, deposes as follows : ‘ 10 
bd A. If it was done wilfully, our supply would be ent m4 
3 ea ution. in. chief yy My ’ 
| off by them and onr name ineluded on the suspended mamangiaon. tm chief by Mx. Tayeu : 
‘ list. Q. Please stite Your nnme, residenea and busines? 


Q. Would this be so if yor furnished Hawthorne & 
Sheble with goods at’ the proper list prices that you 
would furnish to dealers who are not suspended ? 

A. It would. 

' Q. The price at which you furnish Hawthorne & Q. ‘low Tong have vou been connected in the above 
Sheble would make no difference on this matter, would machine ‘ynsiness ? 


f Y 4 
A. Name as above, residenes No. 34 Weat Pigth St 


=F 
N. Y. City: business, books, phonographs, cameras and 


3 
(A 
es 


typewriters, at No. 20 Droadway; assistant manager of 
the Equitable General Providing Company. 


20 
yy ~ 
it; in other words, could you furnish Hawthorne & = Actively, approximately two years. 
‘Sheble goods at any price without the result that you | Are you familiar with the trade usages in connec- 
have indicated ? ; ‘e with the talking machine business? 
A. The subject has never been brought up before, so A. Lam. 
T,could not make an answer; could not supply them, Mow many kinds of talking machines are there 
though, at trade figures. # on the market and by whom, so far as you know, are 
: Q. Under your present trade relations with the Na- i they manufactured and sold ? 
tional Phonograph Company, you would not dare snp- if The Evison gap the Gramophone and 
ply Hawthorne & Sheble with goods without the pre- ' the Graphophone. In the segond machine I think it is 
30.-Vious permission of the National Phonograph Company, if made by the Columbia Company, and the graphophone 99 
would you? ' I do not know who makes it. 
A. We would not. Q. By whom is the phonograph manufactured and 
Q. Whatis the understanding and usage of the trade fF put ont? 
: ‘ on 
on the subject of supplying Edison goods to dealers , A. By the Edison Company. 
whose names are on the suspended list to whieh you re- @ Q. In the trade, what does the term phonograph 
fer? \¥ mean 7 
f . . 
A. That they must not do so. A. Lhave always nnderstood it to mean the Edison 
+ ag 7 } . 
40 J. NEWCOMB BLACKMAN | phonograph, 40 
3 Raymond R. Wile 
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Q. What do you mean by the Edison’ phonograph ? ont by Mr. Thomas A, Edison. What the trade would 
A. Well,.a machine that is made under the patents of call it, of course, I cannot say. 
Thomas A. Edison by those who are anthorized to doso. Q. In the understanding of the trade what does the 
Q. If you were shown a macltine identical in appear- name Edison in connection with the word phonograph 
ance to one of the phonographs made by Mr. Edison, or imply as to the origin or place of manufacture of the 
the companies with wlri¢l it is conneoind, and were in- machine 2 
formed that it was made by some third party not in any A. In the mannfaetories in which Mr. Edison is inter- 
way connected with the Edison Company, would you ested, and ] presume of anyone who makes the maehine 
call it a phonograph ? under his Heense. Of the latter part of that Iam not 
A. Thardly understand just exactly how to answer sure, pecause [ do not know. 1 do not know if he 
this question, as the case has never been brought up. licenses anybody, 
220; I will repeat the question. If a machine identical (). What does the word Edison when used in econnec- 
with the machine called the Edison phonograph, but tion with records and phonograph supplies imply in 
which machine had been made directly by some person - understanding of the trade ? : 
. without authority by Mr. Edison and in violation of his Those records and supplies made in thes Edison ‘4 
patents, would or would not that machine be considered ines ius. ‘i 
by the trade a phonograph ? Q). In the usnve of the trade is the term Edison used 
Objected to by Mr. Rhoads. This qnestion in conneetion with the reeords and supplies not made 
is objected to as purely hypothetical and the by Mr. Edison or the companies with whieh he is eon- 
20: | Witness has shown no nsage in the trade or nected ¢ 20 
experience that justifies him making any an- 1 A. Not that T know of. 
ewer to this question. Q. With your: experience in the talking machine 
A. I do not thing that the trade would consider that Raia co you find that the use of Mr. EKdison’s name 
; in selling phonographs, records and supplies, does or 
a phonograph for the simple reason as I have always -“ 7 eee . 
. . does not help the sale of suel phonographs, reeords and 
supposed the Edison phonograph deseribes the machine, | sannlinn? 
“and to my knowledge there is no other in existence, at ‘ te a hel ; 
_ least I never saw or heard of it. <a ieeliasial na cee aes mesg 
(). Is it or is it not the enstom of the dealers handling 
Q. What term would be applied to such a machine? ; = 
phonographs, records and supplies manufactured by 
SON fae Objected to by Mr. Rhoads. This question Mr. Edison or the companies with which he is connect- 30 
is objected to, as the witness has stated he never ed, to advertise Mr. Edison’s name in econneetion with . 
saw or heard of any sueh machine, and cannot chem ¢ 2 
therefore, tell what it could be ealled. A. It is oe enstom to so advertise. 
a A. If I am answering that qnestion personally, I ' F 
a should regard it as an Edison phonograph, for the Cross-ceamined by Mr, Rhoads : 
ee reason I have always understood there are only three Q. How Jong have you been’ in the phonogra)) 
oe talking machines in the market, and the term Edison . business ? 
cg 40 phonograph is always applied to the machine turned A. Well, actively about two years. ‘ 40 
1 
Gis i { Raymond R. Wile 
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Q: Approximately, how many phonographs do you 

sell? 

A. We are small dealers, brut I presume that since I 
have handled them I should say approximately we have 
sold perhaps 450 or 500 machines. We could not tell an agreement not to sell to any parties who sold Kdison 
exactly. phonographs or records ut less than the list price, and 


i 
| A. I would expect our supply to be eut off. 
a » + Q. Has the distinction referred to by Mr. Hayes he naturally, if we broke our agreement, we would expect 


Q. Upon what facts or statements to you do you base 
that answer ¢ 


A. From the fact that early in’ the sensen wo signed 


tween Edison phonographs and phonogr aphs which to have our supply cut off in consequence. 
were not Edison phonograplhis, ever been actualiy made Q. Was your receipt of goods from the National 
19 in the trade? Phonograph Company based upon your signing such an 4g 
A. Not to my knowledge. avreement ? 
Q. Have you ever heard of a phonograph sold under 
Bh any other designation than an Edison phonograph? 
A. No, sir. 
Q. And the term Edison phonograph, then, you could 
use to distinguish one type of talking muehine from two 


A. Well, not entirely, for the reason that we had 
received goods from them before we sivned that agree- 
ment, 

(). Were you not given to understand that unless you 
did sign some such an agreement, you would not be 


other types, to wit: The gramophone and the grapho- further suppled ? 
phone, ean you not? » 3 A. No, sir; not to my knowledge. We were merely 
A. Yes, sir. | requested to sign that agreement for mutual protection, 

20 Q. And,so far as commercial machines are concerned, whieh we were very eld to do. 20 
the trade knows of only three kinds, the Edison avn 5 Q. (Blank form of agreement, bearing date 25th of 
graph, the graphophone and the gramophone, do they ' Mareh, 1899, and identified by Ssonttivge initials of I. W. 
not? i IL, shown witness, and heis asked whether the agreement 

A. That is all; yes, sir. : Ww ve he saw and has referred to, was similar to this?) 
Q. From whom do you get your supply of ve A. I personally did not sign it, but the agreement 
graphs? presented is of the same tenor as the one which was 


‘A. The National Phonograph Company. ‘signed, and as far as my recollection goes, it is the same 

Q.. Tlave yon ever received a list of suspended dealers? 

A. Thave. 

30 Q. Is the name of Hawthorne & Sheble on that list? 

A. I cannot say positively. I don’t recolleet it at 
this moment. It may and may not be. 

Q. What are your instructions from the National 
Phonograph Company on the subject of furnishing 
goods to parties whose names are on that list? Special Heaminer, 

A. We are not to sell them. 

Q. What penalty would yon suffer if yon did sell 

40 them ? 


us the one signed. 
Il. GLENNE FRENCH. 
30 
Sworn toand subseribed before | 
me, this eleventh day of De- 
cember, A. D. 1899. 


* - Ti. 
SAMUEL O8LL, 


ay 


Adjourned until Mrrsday, December 14th, 1899, at 
half-past one o’elock in the afternoon, at the same place. 49 
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Cirouit Court of the United States 


For Easrern Distrricr or Pennsyivania. 


/THOMAS A. EDISON, 
‘10 ‘ 


wee 


: VS, | In Equity. 
-ELLSWORTH: A. HA WTHORNE| 
anp HORACE SHEBLE. 


Testimony in behalf of complainant, taken before 
‘Samus Butt, Esq., examined at No. 135 Broadway, New 
“York, N. Y., on the 14th day of December, 1899. 

‘20. 
Present : 
Howarp W. Hayes, Esq., for the plaintiff. 


E. Crryron Rrroans, Esq., for the defendants. 


“THOMAS J. MONCKS, being dnly sworn according 
to law, in answer to interrogatories, doth answer as 
follows: 
‘30 
Q. Please state your name, residence and business. 
A. Thomas J. Moneks; reside at 2087 Washington 
avenue, New York City; am a wholesale and retail 
dealer in phonographs, electric batteries and lighting 
supplies, at 174 Fifth avenue, New York City. 
Q. How long have you been connected with the talk- 
‘ing machine business ? 
m4g-. A, Since the first of May, 1899. 
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Q. Are you sufficiently familar with that business to 
be able to state the trade usage in connection with the 
business ? 

Objected to by Mr. Rhoads. The witness 
shou d state the fact upon which his experience 
is based, and not his opinson of his own quali- 
fication, 


A. I think so. 

Q. In the trade what does the term “ phonograph’ 
mrean ? 10 
A. A phonograph means an instrument for the re- 

cording and reproduction of musie, comien! selections, 
instrnmental selections, ete., upon acylinder. 
Q). What, if any, special type or form o 
does the phonograph mean in the trade ? 
A. In omy opinion it means any talking mueline, or 


so-called talking machine. 


3 


* onaeline 


‘Tow many kinds of talking machines are there 4 
So far as I know there is the Edison phonograph, 
the graphophone, the gramophone, the so-called vito- 90 


Q. 
A. 


phone, and the polyphone. 

Q. What machine is meant, according to the under 
standing of the trade, by the term ‘* Edison phono- 
graph ?” 

A. A phonograph made in Orange, N. J., by the Na- 
tional Phonograph Company, under the patents of Mr, 
Edison only. 

Q. Wonld, or would not, a talking machine identical 
in appearance to the phonograph, made under the pat- 
ents of Mr. Thomas A. Edison, but whieh was not 30 
manufactured by the eompanies with which he is inter- 
ested, be called a phonograph 4 

A. Undonbred!y so. 

Q. Would it be called an Mdison phonograph ? 

A. No, sir. 

Q. What does the word Edison, used in conneetion 
with the word “ phonograph,” imply, necording to the 
understanding of the trade? 40 
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A. It implies that the phonograph lias been made by 
Mr. E:ison, ora company anthorized to use his patents. 
Q. In the understanding of the trade does the word 
Edison, when used in connection with records or talking 
’ 5 
machine supplies, imply ? 
A. It implies that they havé been made by or under 
the anthority of Mr. Edison. - 
Q. In your experience in selling talking machines and 


‘supplies, does the use of Mr. Edison’s name in connee- 


tion with such machines, records and supplies, add or 
detract from the selling valne of the article ? 

_A. The use of Mr. Edison’s name in connection with 
the phonographs and records [ se!! is so vital that with- 
out the use of the name I cou'd not keep my business 
going. 

_ Q. Is it or is it not the enstom of the dealers who sell 
phonographs, records and supplies manufactured by Mr. 
Edison, or the companies with which he is identified, to 
advertise his name in connection with them ? 


ah, LOS: : 


Cross-examined by Mr Rhoads: 


-Q. You say that the word Edison as applied: to phon- 
ographs implies that they are manufactured by whom? 

A. By Mr. Thomas A. Edison or by a company char- 
tered or anthorized by him for sueh manufacture. 

Q. Were you or were you not correct when you said 
that the Edison phonograph was manufactured by the 
National Phonograph Co. ? . 

A. Lintended it to be correct, I ‘intended that to be 
taken that it was mannfaetured by the National Phono- 
graph Company at Orange, N. J. 

Q. So far as you know the Edison phonograph is 
manufactured by the National Phonograph Company? 

A. Yes, sir. 

Q. What is the basis of fact whieh leads you to say 
that the understanding of the trade is that the term 


67 
Edison ‘as applied to Edison phonograplis and records 
means that they are manufactured by Mr. Edison 2 
/ A. From the people whom I have spoken to regard- 
ing the matter, who are dealers in the trade, and by all 
the information | have upon the subject. . 

Q. What dealers do you know of who are selling 

phonographs which are not Edison phonographs ? 

A. What I know of are not selling other phono- 
graphs is only from what I have seen in other windows. 

(). Question repeated. 

A. Mamilton 8S. Gordon and the. Columbia Phono- 
graph Co... : 

(2. What machines are sold by them as phonographs 
which are not phonographs 4 

A. The Colmmbia phonograph. 

{. Is not the Columbia phonograph what you here- 
tofore enlled the graphophone ? 

A. The Columbia phonograph is made, as Tam led 
to believe, by the Columbia Phonograph Company. 

(). What is the difference between the Columbia 
phonograph and the graphophone ? 

A. I tnderstand the graphophone and the phono- 
graph to be two names applied to one instrument by 
that company, 
Q. Does the Columbia Phonograph Combany adver. 

+ 


wows as pl raplin 2 
Its Youmus As pp 1ONOUPADIE | 


(). Where did you ever see such advertising 4 
A. On their building at Tiwenty-seventh street and 
Broadway, a large sign covering the building. 
Q. What does the sign say ? 
A. It says Phonographs, Columbia Phonograph Com- 
pany. 
Q. Does it say in any si 
without the word Company ? 
A. To the best of my belief it does. L[ also believe ! 
have literature of that company in whieh it is called the 
Jolumbia phonograph. 


en, Columbia Phonograph, 


20 


30 
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Q. Will you produce any cirenlar wherein Columbia 
phonographs are advertised ? 

A. The literature of that company should, contain it. 
It has in the past. 


Q. Don’t you know that the Columbia Phonograph. 


Company advertises and calls the talking machine they 
put upon the market the graphophone ? 

A. I do not know that they call it that exelnsively. 
_ Q. The previous witnesses called by the plaintiff have 
40 testified that there are three distinct types of talking 
machines, the Edison phonograph, the graphophone 
and the gramophone. Do you agree with it? 


Objected to by Mr. Hayes. The counsel! for 
the plaintiff objects to this question as misstat- 
ing the testimony of prior witnesses, as the tes- 
timony was that the three types of machines 
‘known to the trade were the phonograph, 
graphophone and gramophone. 


A. Iso agree. 

Q. Do you mean to be understood by your previous 
testimony that you consider that the phonograph is the 
proper title for the machine known as the graphophone ? 

-A. No, sir. 

Q. Would not the graphophone be a phonograph 
under the detinition whieh you have given of a phono- 
graph? 


A. Notas [ understand the phonograph. It would 


30 , be @ talking machine. 


Q. What is your opinion of the difference between a 
graphophone and a phonograph ? 

A. As I understand it a graphophone is another name 
fora phonograph. [t is simply a transposition of the 
word. 

Q. What, in your opinion, is the difference between 
a phonograph and a graphoplone ? 

49: <A. There are essential differences, 


| 
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Q. Do you not mean, then to class them under the 
generic title of the phonograph ? 

A. No, but I call it a talking machine, 
; Q. Am | correet, then, to assume that a graphophone 
Is not properly sold under the title of a phonograph ? 

A, [have not known it to be sold under that title, it 
may he, 

1. Would yon consider ih proper te onli prnoreplionie 
under the tithe of graphoplone? 

A. tL would not consider either a eramophone or na 
eraphophone under any title. 

(). You wonld not consider it eorreet, then, would 
yon, to sella graphophone under the fitte phonograph ¢ 
A. Yes, sir; I 


neraph 


consider wv graphoplone to he a phon. 


4). And if you were undertaking fo sella person a 
graphophone you would expect them to clearly under- 
stand what yor meant if you ealled it a phonograph ? 

A. Yeas, sir. 

Q. What, then, 


term eranhonhone ? 


is the distinguishing effect of the 
What does that word 
does if mean anyting ? 

A. That 


Q. Su faras the machines themselves are concerned, 


mean, or 


T do wot know, 
yon are not able to distinguish any difference between 
the Hdison phonograph and the graphophone, are you ? 

A. Both machines, as L understand it, are built upon 
the one principle. 

QQ. ts there any difference ? 

A. Not fundamentally. 

Q. What differences are there which are not funda- 
mental ? : 

A. Their details of constimetion. 

Q, Can you name any of those details? 

A. A different mechanical form of reprodueer. 

Q. Anything else ? 

A. The general appearanee of the machine or ease in 
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which the phonograph or graphophone may be offered 
for sale. 

Q. Dv you mean, then, that there is a difference in 
appearance between the Edison phonograph and grapho- 
phone? 

A. Such a difference as to enable anyone to readily 
tell between a graphophone and an Edison phonograph, 
as so sold. 

Q. They are then readily distinguishable, then, are 


10 they? 


20 


30 


40 


A. So far-as the outer case is concerned, yes; but the 
case being removed, the mechanical details of both 
graphophone, so-called, and the phonograph are mainly 
similar. 

Q. What business were yon in before the first of May, 
1899? 

A. I was in the employ of the General Electric Com- 
pany asa mechanical and electrical engineer. 

Q. Did you deal in talking machines before the first 
day of May, 1899? 

.. A. Not as a dealer. 

Q. In what way did you deal in them ? 

A. I purchased two spring motor phonographs during 
the spring of 1899, or previous to May 1st, for the pur- 
pose of making presents. 

Q. How extensive has been your business since May 
Ist, 1899? 

Objected to by Mr. Ilayes. Counsel for the 
plaintiff instrnets the witness that he is not 
called upon to reveal any confidential matters 
connected with his business, bnt. only need 
state in a generai way as to whether or not his 
business is of a large volume. 

Mr. Rhoads, counsel for defendants, objects 
to the statement pnt on record by plaintiff’s 
counsel, as the confidential relations of the wit- 
ness may have a very important bearing upon 
his credibility and bias as a witness, 


Set 
See 
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A. To the best of my belief T have transacted as 
much retail business as any other retailer dealing with 
the National Phonograph Company. 

Q. Have you not sold more phonographs, so far as 
you are able to learn, than any other dealer with that 
company ? 

A. [have no knowledge of the other dealers’ sales 
nor any means of obtaining the same, so that I cannot 
say. 

(). TLow, then, ean yuu state that you se!l as many as 
any other dealer if you don’t know what any other 
dealer sells? 

A. That is my impression. 

4). You have no basis of fact, however, for any sneh 
Impression, have you ? 

A. No more than the information T get by observa- 
tion of the different dealers’ retail stores and their lo- 
sation, and comparing the same with the location of my 
plaee of Dnsiness. 

(). Under what title do yon eonduet your business ? 

, he ee s 5 : . 

A. Under my own name, Thomas J. Moneks, Medison 
Laboratory Produets and General Eleetric Supplies. 

Q. As a matter of faet, does not the title Edison 
Laboratory Appear upon your store in conspicnous let- 
ters with the word Prodnets on a separate line and in 
smaller letters. 

, Ar OPE _ ye . 

A. No, sir; the words Edison Laboratory Produets 
rns in one line aeross, 2s near as possible, the centre of 
the window. The word “ Produets” is divided by the 
centre frame or dividing frame between two panes of 
glass. 

Q. Asa matter of fact, the sign you refer to carries 
the “Kdison Laboratory” in one phrase, and separated 

. + Mantas , ‘ j 
from that phrase by the seam and moulding between 

. ’ 
two panes of glass is the word © Produets ” beyond ? 

A. The word “ Prodnets” is divided by the seam 
and molding of the window. I believe P-r-o is on one 
side of the seam and the word d-n-e-t-s on the other 
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This can be verified by an examination of the window. 

Q: Under what title in the telephone direetory in your 
business ? 

A. Edison’s Phonograph Agency. The putting of 
the word Edison’s in the possessive sense is the mistake 
of the New York Telephone Company, which, as ex- 
plained by them to me,is their wish to distingnish 
another place of business designated already in their 
directory as Edison Phonograph Ageney. 

Q. By what authority do you use the term Edison ? 

A. By no authority. The National Phonograph 
Company, or rather the legal advisers or counsellors of 
Mr. Thomas A. Edison, ‘iave a'ready served formal 
notice upon me to discontinue the use of this desig- 
nation, and I have so instrueted the NewYork Tele- 
phone Company. 

Q. When did you get this notice? 

A. To the best of my belief, the notice was served 
upon me abont the middle of June, ’99, or, I suppose, 
as soon as the telephone directory with such designation 
printed came under the attention of the legal connsel- 
lors of Mr. Thomas A. Edison, 

Q. fas not the telephone directory changed several 
times since June last year ¢ 

A. The telephone directory has not changed to my 
knowledge since June of last year. I have had no 
other copy than the original one furnished me by the 
telephone compatiy at the beginning of my contract 
with them. 

Q. Are you not aware that the teleplione directory 
has changed in June, September and December ? 

A. I am not aware of that. The copy of the tele- 


‘phone directory now in use by me is, I believe, dated 
v 


May, ’99. 

Q. What would be your explanation of the statement 
that Mr. Hayes, the legal adviser of Mr. Edison, stated 
atthe hearing of the P 
ber, 799, that he was unaware that you were using the 


rescott case in Trenton, in Octo- 
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title Edison’s Phonograph Ageney in the telephone 
book ? 

Objected to hy Mr, Hayes. Counse! for the 
complainant objects to this question as being 
entirely irregular, as there is no proof that the 
counsel for the complainant ever made any 
such statement, and if he did wake sneha 
statement if could have no bearine on this 
case, and the witness is not here for the purpose 
of explaining statements made by connsel for 
the complainant or any other person or persons 
in his absence. 


A. The first knowledge I had of Mr. Hayes, ov aves 
& Lambert, was contained ina letter from then: fo ue 
of recent date, calling my attention to the fact that Mr. 
Edison's mame was being used without authority, in the 
telephone book, The notification I spoke of as lauviner 
been received in the middle of June came from the 
firm of Dwyer, Edmonds & Dwyer, who signed them- 
senselves as counsel for Thomas A. Edison. 

Q. When did you get the letter from Hayes & Lam- 
bert that you refer to. 

A. About the middle of 
letter is on file in-my oftlee. 

Q. Was not the letter that yon got from Messrs. 
Dwyer, Edmonds & Dwyer in reference to another 
mutter, to wit, your using Mr. Thomas A. Edison’s name 
as trade-mark ? 

A. The letter from Dwyer, Edmunds & Dwyer ealled 


November, °99. That 


my attention to the faet that any use of Mr. Idison’s 


naune for the purpose of advertising my business in any 
way or manner was a violation of Mr. Kdison’s rights 
and must be discontinued, 

Q. Why did you notelwve your trade name at that 
time? 

A. Because | consider Vr. Edison's name as a trade- 
mark, as a telephone direetory designation, or upon any 
pparatus sold by me, to he of inealeulable value, and 
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naturally I hesitated to Jose any of the benefits from the 
use of this naine, and have only consented to make. the 
changes suggested to avoid alawsnit for the infringe. 
ment of Mr. Edison's rights. 

Q. What changes were snggested. 

- A. Mr. Edison’s name must nt be used in the possess- 
ive sense or in such amanner that the public at large 
would rest under thé impression that Mr. Edison, or any 
company authorized by him to mannfacture or sell 
apparatus made under his patents, had any interest in 
my business. 

Q. Did you intend the title as you originally used it 
to convey such an impression ? 

A. Folly realizing the value of Mr. Edison’s name, I 
intended to get all the benefit possible to myself from 
the use of this name. 

Q. Was not the title that you have referred to a mat- 
ter of discussion between yon and Mr. Stevens or Mr. 
Gilmore ? 

A. It was not at any time. Mr. Stevens is to-day 
personally unknown to me. I have never at any time 
been introduced to or had any conversation with Mr. 
Stevens. The only conversation regarding the, use of 
Mr. Edison’s name between me and Mr. W.-E. Gilmore 
was a formal notice from Mr. Gilmore, given verbally 
when my place was first opened, that Mr. Edison wonld 
not for any consideration allow the continued use of bis 
name and that such use would inevitably lead to a snit 
at law. 

Q. Did not Mr. Beach, of. the General Electrie Com- 
pany, intercede on your behalf in the diseussion of the 
title under which you should condnet business ? 


_ Objected to by Mr. Hayes. Counsel for 
complainant states to witness that he isnot 
ealled npon to answer any questions in regard 
to any matter which is not within his own per- 
sonal knowledge. 


7 


A. Mr. Beacli may have but I have no personal 
knowledge of sueh intercession, which has evidently 
been ineffeetual. 

Q. You asked Mr. Beach to do so, did you not. 

A. Lasked Mr. Beach to introdnee me to Mr. W. EF, 
Gilmore, which he did. 

Q. After thatdid you not request Mr. Beach and did not 
Mr. Beach tell you that he lad intereeded in this mat- 
ter. 


A. I did not request Mr. Beach to ask Mr. Gilmore 10 


to permit me -to use in any way Mr. Edison's name or 
trade-mark, I have no knowledge that Mv. Bene! esked 
suclt permission from Mr. Gilmore. 

Q). Did not yon tell Mr, Beach that if he did not vet 
this matter fixed up you would have to go ont of Iasi 
nesss, or something to that effect. 

A. In several conversations with Mr. Beael ! have 
stated that the use of Mr. Edison’s name in connection 
with the sale of apparatus was, in my opinion, so ex- 


. } , aa . 1 } 
tremely valnable that withont such name it wonld not o¢ 


be possible, in my opinion, tu maintain a retail store on 
the seale of mine. 

Q. Do you recommend your export inquiries to Mr. 
Stevens? 

Objected to by Mr. Tlayes. Witness is in- 
structed thut this question need not be an- 
swered, as it has no bearing on the ease and 
calls for information on his business evidently 
for the benefit of, the defendants’ business, 


Defendants’ connse! replies that the witness °0 


has stated that he did not know Mr, Stevens, 
and defendant’s counsel proposes to follow this 
question up by showing business relutions be- 
tween them. 


Plaintif?s connsel replies that any reference 
to Mr. Stevens has not any bearing on the 


direct testimony, and the rule of evidence is, 40) 
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that if matters not pertinent ‘to the direct ex- 


amination are brought ont in the cross-exam-" 


ination, they bind the opposing counsel, and the 
witness cannot be contradicted in regard to 
them. Connsel renews his instructions to 
witness that he need not answer any question 
in regard to his bnsiness relations, if any, with 
' Mr. Stevens, unless he choses so to do. 


10; A+ Ido not; any export inquiries which I receive I 
refer to the National Phonograph Company, at either 
Orange, N. J., or New York; [have no knowledge of 
what department of the National Phonograph Company 
handles export trade. : 

Q. Why do you turn over export inquiries to anyone, 
if you are in the general phonograph business ? 

A. Because the answering of such inquiries, or .the 
taking of such orders, if the right to take snch orders 
rests with me, of which I have no knowledge, would 

90, entail the employment and expense of a clerical force, 
which I have no wish to ineur. 

Q. Do the National Phonograph Company send retail 
inquiries to you ? 

A. The National Phonograph Company several months 
ago furnished me-with « I'st of names and addresses 
which I understood at that time to bea list of customers 
of the National Phonograph Company’s retail store, 
located at Twenty-sixth street and Broadway. This list 
has not been used by me in any manner, and is at the 

30 entire disposal of anyone who may wish to have it. _ 

_Q. Are not inquiries made at the office of the Na- 
tional Phonograph Company dceasionally referred to 
you? 

“A. Not to my knowledge. As I understand the mat- 
ter, Upon an inquiry being made for goods at retail of 
the .National Phonograph Company, the inquirer is 
handed a list of dealers, withont any instructions being 


40° 
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given as to which one of sueh dealers he shonld or 
should not patronize. 

Q. Do you know Hawthorne & Sheble? 

A. 1 do not. ; 

(). ITave you ever seen a list of suspended dealers, 
issned by the National Phonegraph Company ¢ 

A. T have. 

4). Is the name of Tawthorne & Sheble on it? 

A. Tt may have been. f 

Q. What ere your instrnetions from the National 10 
Phonograph Company on the subject of frrnishing par- 
ties, whose names are on this list, with woods ? 

A. T liwve im my possession no specific jistmetions 
from the National Phonograph Company, Dut as all 
goods sold in my store must be paid for in east and at 
the listed prices, such instructions or any ‘ostenetions 
on this subject wonld be snperflnons, in ney opinion, 

(). Do you not sell goods at wholesale 7 

A. Not now. 

(2. Since when did you cease selling goods at wholes op 
sile 4 = 
A. To the best of my belief, on the first day of No- 

vember, 799, at whieh date [ issued a cirentar letter to 
my dealers, notifying them that ] wonld) that day with- 
draw all diseounts, which ! 


consider ! liad a perfeet 


right to do; the stock of apparatis in my place of busi- 
ness, or in transit to that place of business, being my 
property personally, T having paid for is at the time of 
placing order with the National Phonograph Company. 
This is my usnal eustom. 20 

Q. When you were selling at wholesale, what was the 
understanding of the trade on the subject of furnishing 
suspended dealers ? 

A. 1 have had no conversation with the trade, so- 
called, as to suspended dealers. 

Q. What would be the resu!t of your business if you 
sold to suspended dealers / 

A. The result to my business if 1 sold to suspended 49 
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dealers, a material increase in my bank account, for, as 
stated in my previous answer, my eustomers must pay 


‘list prices and spot cash. No restrictions which may 


exist toward suspended dealers on the part of the Na- 
tional Phonograph Company would apply, for this 
reason, to-the sale of goods at my place of business. 

Q. Would not the National Phonograph Company 
cut off: your supply if they knew yon did sell to sus- 
pended dealers ¢ 
. A. Not under the conditions I have already stated. 

- Q.: The conditions that you have stated are that the 
goods in your place, or in transit there, are your prop- 
erty, and you ean sell those goods at any figure. I am 


-asking you what would be the effect upon your future 


relations with the National Phonograph Company, not 
what would be the result as to the mere price for which 
you would sel] the existing stock? 

A. Lam at perfect liberty to sell any goods in my 
possession at any price which I consider them worth. 

- QJ Is this your understanding with the National 
Phonograph Company ? 

A. That is my right, to dispose of my own property 
at its value to ine. 

- Q. Can you give ns any idea why the instruetions 
which are issned toother dealers by the National Phono- 
graph Company do not apply to you? 

_A. I-have no knowledge of what instruetions are 
issued to other dealers, or in what manner their bnsiness 
is transacted. 

Q. Ilave you ever seen a list similar to the one which 


. I now show yon, dated Mareh 25th, 1899, identified by 


40 


the initials 1]. W. 1.2 My intention is not to restrict 
my question to the absolute duplicate of such a cir- 
cnlar, but to ask if yon have ever seen anything similar 
to this? 

A. To the best of my belief 
similar. 

Q. Have you ever seen any agreement similar to one 


have seen something 
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dated March: 25th, 1899, identified by the initials IT. W. 
IL, which T now show you? 

A. T Inve. 

Q. Did you ever sign any such agreement ¢ 

A. Not to my present knowledge. 

Q. Are you prepared to swear that you never have ? 

A. Lam not prepared to swear that have not signed 
ib. 

Q. Witness is shown a letter dated November 26th, 
1898, identified by the initials TL. W.Ul, and signed 
C. IL. Wilson.. Witness is asked wheter fe ever knew 
of any instrnetions from the Nationa! 
Company in substanee what are contained in (iat letter: 

A. [ have had no copy of this letter mar any simtlas 
letter from the National Phonograph Company. 


yyy ’ 
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Q. Idid not ask you the question implied In your 
answer, but I did ask you whether you ever knew 0! 
any instructions by the National Phonograph Company 
in snbstanee what is contained im that letter / 

A. Lhave never had from the Nations! 
Company a letter or any instructions containing thesn'. 
stance of this exhibit. 

Q. You mean it to be understood then that in view 
of your relations with the Nationa! Phonograph Com- 


vot 1 
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pany you are justified in selling goods at eut prices or 
to suspend dealers. , 

A. [believe that [have a perfect right to sell my 
property at sueh value as Timay place upon it, provid- 
ing that sueh price is not detrimental to the business of 
any other person or corporntion. Sueh goods as I have 
for sale are rated by me to he worth exactly the list 
price published by the Netional Phonograph Company. 

Q. What abont suspended dealers ¢ 

A. Any man, woman or elild having sufficient money 
enn purchase goods af retatl im my place of business at 
list rates, This is the onty Dasis rpon whieh [do busi- 
ness and for that reason no suspended or other kind: of 


dealer would do bustness with meas a denter, 
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Q. Are you prepaied now to say that you will sell 
Hawthorne & Sheble, who are suspended dealers, Edison 
phonographs at list prices at retai! ? 


A. Yes, sir. 
Pe-direct enamination + 


Q. Where is your store? 

A. 174 Fifth avenne. 

Q. Between what cross streets? 

A. Between Twenty-second. and Twenty-third, on the 
west side of the street. 

Q. How far is that from the Fifth Avenne Hotel? 
"A. Perhaps two hundred ‘eet, or thereabonts. 

Q. And how far is your store from the south side of 
Madison Square? 

A. Perhaps one hundred and eighty feet. 

Q. In your examination yon referred to a list of re- 
tail dealers which it-is the enstom of the National 
Phonograph Company to give to persons who inqnire 
for phonographs, records or supplies at retail, I show 
you printed leaflet marked: ‘Complainant’s Exhibited 
List of Retail Dealers, S. B., December 14th, 1899,” and 
ask you if that is one of the lists to which you refer? 
onde 3 G8, BIN, 


10° 


20 


THOMAS J. MONCKS. 


’ 


Sworn to and subseribed eigeelt | 
me this fonrteenth day of } 
December, A. D. 1899. ) 
SamurL, Beur, 
Special Eraminer, 
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‘TWERBERT A. SUATTUCK, a witness produced 
and sworn on behalf of the complainant, in answer to 
questions, deposes and says. 


meamination in chief : 


Q. Please state your name, residence and deenpation ? 

A. Herbert A. Shattuek, Hackensack, N. J., man- 
ager of the publication and advertising department of 
the National Phonograph Company. 


Q. How long have you been connected with the talk- 10 


ing machine business? 

A. Three years. 

(. In aldition to the advertising matter of the Na- 
tional Phonograph Company, do you handle the publi- 
estions and advertising of the Edison Manufacturing 
Comrmany ? 

A, Yes. 

Q. With what other firms or corporations besides 
those above stated have you been connected, in the 


taki whe i 
fuking machine business ? a) 


A. National Gramophone Company. «+ 

Q. Are you snfliciently familiar with fe tilking ma- 
chine business to be able to state what the trade urges 
in regard to terms applied to merchandise in that trade 
are ? 

A. Yes. 

(). What does the term “phonograph” mean in the 
understanding of the talking machine trade ? 

A. A talking machine that is made at the Edison 
Phonograph Works. - 

Q. If yon were shown a talking machine identieal in 
appearance with the machine manufactured by the Edi- 
son Phonograph Works, but whieh machine was not 
manufactured there, wonld that machine in the under: 
standing of the trade be considered a phonograph ? 

A. I think it would. 

Q. Would sneh a machine be considered an Edison 
phonograph? In this question T refer to a machine 40 
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not made by Mr. Edison or the companies ‘in which he 
is interested. 

A. ‘Well, if it did not bear the ear-marks of the pho- 
nograph works, why, I don’t suppose they conld eall it 
an Edison slioneavapl. ; 

‘Q. What does the word “ Edison,” when used in 
connection with phonograph, imply in the understand- 
ing of the trade? 

_ A. Merchandise made by the Edison Phonograph 
“Works. | 
Q. What does the word “ Edison,’ 


in the understanding of the trade ? 


A. With records it means that they are made at the 


Edison Phonograph Works. With supplies it means 
that they are handled by the National Phonograph 
Company. 

Q. In the advertising matter gM put ont for 


the National Phonograph Company.and for the Edison - 


Manufacturing Company, do yon or do you not use Mr. 
Edison’s name in connection with the articles the sale 
of which: yon advertise ? 

A. I do. 

Q. If you know, please state whether this nse of Mr. 
Edison’s name does or does not xdd to the sale of sueh 
articles ? 

A. I believe it is a great aid. 

Q. I show you the following printed matter : 


Edison Records............06. senwee lo. Bd, 
What Mr. Openeer Heard............No. 25 
The Edison Reeords.......0...00.020 NO. 26. 
1899 Model. ..esseersese sree ceeeseee No, 27 
Bigot Wiltmsiasc a cas sia seed jalvimis sie DNOe BBs 


Please state whether these are or are not catalognes and 
advertisements National Phonograph 
Company and the Edison Manufacturing Company ? 

A. Yes, they are. 


issned bv the 


when used in- 
connection with records or phonograph supplies mean 
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Q. show you the following printed matter whieh I 
indicate by mentioning words prominently appearing 
on each piece : 


Genuine Edison Phonographs, marked No, 29 
Show Moving Pictures............ oa. No. 80 
Programme of Cordray’s Theatre......No. 3h 
Original Records..... 0.0.06... ere No. 32 
Special Catalogue................. 0. NO. Be 
Kdison New: Process..... eee ore ei No, 3: 
Trade List of ILigh Grade, ete........ No. 86 

Catalogne of New Records............ No. 87 
The Seeret of Record Making. bei arene toes No. 38 
The Phonograph....... eee No, 8) 


5,000 BStUGcv coe wus Weotaves es M3 


Form No. 84.......65 


New Edison Records...........2..00.No. 42 


Supplemental List............0..5... No. 43 
ITow we Gave, GEC. «.cusecss acca. wwe. No. 44 
Columbia Reeords.... 0... 0008085 renee NO. 45 
Talking Machines.... JEG aems eal AG 
Hdison New Tome Phonograph....... No. 47 
Kdison Bell Phonograph........ cua ain ND BB 
Special Catalorne.........6 onews a aly Oy al 
Spevial Notlees cic cas scare asscasas . No. 50 
Wow RAG y 9.00 «saan ers ino eaiedeOw ib 

Ii; Boswell Cow. s..s0s0 0 edenes No. 52 
$2,000 in Prizes.... 000.2000 .eeeeees No. 58 
Private Cable Code. . Sea sem hwasis No. 54 
Kdison’s Latest Truc... Sete ia ig aves 40 . No. 55 
Kdison’s P honographs...... im “Dees + No. 56 
The Anderson Palm Garden..........No. 57 
Ndison Foens Tnbes..........0065 saal¥e, 58 
fdison Phonograph Ageney.......... No. 5§ 
edison IL. Coin Slot Phonograph bea sriaiatce No. 59% 
The Lyon & Ilealy Advertiser (pages 

Zi, LS GNU QO. ee cue niemarewsed No. 60 

Catalogue of en Mei itacn ts No, 6 
Net Trade Piitees. .5..5 0.006005 , No. 62 
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PGE gee MEK, Sy scone nade news genes On Om 
-The Phonoscope for September, *98...No. 64 
The Phonoscope for January, '99.......No. 65 
The Phonoseope for March, °99.......No. 66 
The Phonoscope for April, °99.........No. 67 


I now ask you to state generally what these printed 
papers are and where they came from and what you 
know about them ? 


Objected to by defendants’ counsel. This 
question is objected to, as the subject matter is 
irrelevant. 


A. It represents onr own literature and the current 
literature of other phonograph dea'ers, which has come 
to me from time to time and which I have filed in a 
serap-book kept for the purpose, with the exception of 
the Phonoscopes, which are simply taker: from a file of 
Phonoscopes. 

Q.. What is the Phonoseope ? 

A. A paper devoted to scientific and amusement in- 
ventions, appertaining to sound and sight. 

Q. Where is the Phonoseope prblished ? 

A. 4 East Fourteenth street, New York City. 

Q. I refer yon to programme of Cordray’s Theatre, 
marked No. 31, to which are attached papers -numbered 
29 and 80. Please state if you know how those three 
papers came into your possession ? 

A. They were mailed to the company by W. B. Ker- 


_nan, of Portland, Oregon. 
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Q. I call your attention to pamphlet No. 61,in whieh 
is a folded paper described as “ Net Trade Prices, No. 62, 
and Printers’ Ink, No. 63.” Please state how those 
came into your possession ? 

A. They were mailed to the company from Lyon & 
Healy, and turned over to me. 

. In response tu the request of defendants’ 
counsel, the complainant’s connsel states that 
the fournumbers of the Phonoscope, identified 


] 


by the initials IT. W. If, are produced prin- 
cipally' for the purpose of showing the adver- 
tisements contained in them, but complainant's 
counsel reserves the right to ise any matter 
contained in any of the exhibits identified by 
the witness, which bear on the issues in the 
case, 

Objected to by Mr. Rhoads. Defendants’ 
counsel objects to the examimation of the wit- 
ness upon the literature whieh hes been iden- 
tified, and wil! object to their use npon the 
trial of the case because they are hearsay, and 
beenuse many of them were issned ly the Na- 
tional Phonogranh Company and oy Me idl 
son, and beenuse plaintiffs cones las net 
stated what he proposes to prove by Chem, 


becnuse they are irrelevant. 


Q. What merehandise, besides phonographs, records 
and supplies docs the dison Manufacturing Company 


A. Bniteries, stereo-protecting kinetoseopes, and a 
line of cleetro-smedion) nyyaratus, 


Q. In advertising these woods, do you or do you not 


advertise Mr. cison’s name dn eonneetion with them ? 


A. We do. 

(J. Does or does not fre nse of Mr, Rdison’s name aid 
in the sale of these woods? 

A. Tt does, 


' 


Cross-cramined Wy My. honds: 


Q. What does the word © Idison ? mean when used 
in connection with goods whieh he does not manufae- 
thre or wiiel) are not mantfaetured by any one of his 
companies in whiel he is interested ¢ 


Objected to by Mr. TTayes: Complainant’s 
connse! objects to this question hecause it. does 


not appear that the word “ Kdison” is ever 
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used in the trade except in connection with 
: articles manufactured or sold by Mr. Edison or 
companies in which he is interested. 


“A. Merchandise in the sale of whieh he is interested 


insofar that he is interested in the companies which 


sel] his merchandise. 

Q. In such a ease, then, the word is no guarantee 
either of Mr. Edison’s inventions or of his manufacture, 
is it? 

A. As the name is applied to certain merchandise, it 
is not; on other merchandise itis. 

Q. What does the term menn when it is applied to 
the Edison Rumkorf Coil ? 

A. A-cvil that is sold by the Edison Manufacturing 


Company. 


Q. The word “Edison” in such a ease then does not 
imply that Mr. Edison had anything to do with its manu- 


‘facture or invention, does it? 


A. It may carry that idea to people in the trade that 
use it. 

Q. Is that the natural meaning of the word in that 
connection ? 

A. I think it is. 

Q. Do you not know in relation to the coil in ques- 
tion, itis not trne that Mr. Edison invented or manufae- 


‘tures the coi] ? 
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A. Personally, I do not know. 

Q. Catalogue marked KE. C. R. H. shown witness. Do 
you recognize that catalogue ? 

A. Yes. 

Q. By whose authority was that issned ? 

A. It was before my time with the Edison Mannface- 
turing Company. 

Q. Was not the eatalogue whieh I have just shown 
you issued by the Edison Mannfacturing Company ? 

A..1 don’t know ; it was before my time; we issue 


yo 9) emer a (2; eels 
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T 


similar eatalognes to that, but of that catalogne I cannot 
say. 


Q. How, then, can you say you recoenize the eata- 
logue before you? 

A. It was in stock when I took charge of the pnbli- 
eation and advertising department of the [dtson Mam- 


facturing Company. 


(. What do you mean by in stoek ; whose stock ? 
A. In the stock of the Edison Manufacturing Com- 


pany ; this partienlar catalogue, with the imprint of the 19 


dison Phonograph Ageney, was not carried in stock by 
the Edison Manufaeturing Company; [ recognize it as 
‘nvinw seen it in connection with the film business ; 
part of the eatalogne otherwise than the imprint on it, 


one, ranning through it, is the main feature that IT ree- 


ognize as having been one of owr regular pieces of ad- 
vertising, 

Q. You donot mean to say, do yon, that the body of 
the cirenlar was printed by the Tdison Mann faeturing 
Company and that anybody else snrreptuously put an 
imprint upon it? 

A, Sneha thing is possible. 

Q). Have you any reason to believe it was done in this 
case; dont you know, or could you not find out by look- 
ing at the books, that the Edison Manufacturing Com- 
pany paid for that edition of cirenlars 4 

A. Tt don't know what was done on this partienlar 
pamphlet; what could be found ont by reference to the 
Manufacturing Company books is another matter, 

Q. Your attention is directed to circular identified by 
kK. CG. R. 2B. you are asked if you ever have seen this 
cirenlar, and if so, under what etremumstances ? 

A. Yes, [ have seen if; if was sent tome by Mr, Gil- 
more with » request to know how it happened 3 the eat- 


f whieh that is almost an exaet 


alogne that was issned, o 
reprint, was printed by Madison & Co., of Newark, and 
this edition was mysteriously and without permission, 


printed from the plates which the National Phonograph 
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Company own by reason of their having paid for com- 
position thereon; this edition was print ted i in direct dis- 
obedience to my orders to the printer not to use plates 
for any other edition than onr own edition. 

'Q. Were not cirenlars issned with the imprint of 


‘the Edison Phonograph Agency to your knowledge: I 
‘direct your attention especially to the time when Mr. 


-. Stevens and Mr. Prescott were associated 2 
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A. Yes, I believe they were. 

Q.: Who i is Peter Bacigalupi, whose stamp appears on 
Exhibit No. 29? 

A. He is a dealer: in phonographs and Edison pro- 
jecting machines, and runs 2 general amusement parlor 
in San Francisco. 

Q. Does he se! graphophones? 

A. I don’t know; he used to. 

Q. When did you get the papers inelnded in this ex- 
hibit; this exhibit includes three pieces ? 

A. Well, it was something quite recent, probably 
since the 15th of November. 

Q. The National Phonograph Company sells Edison 
phonographs to Peter Bacigalnpi, do they not? 

“"A. I believe they do. 

Q. The stenographer is — to note that on the ex- 
hibit S. B., 14-12-99, No. 29, there is a stamp, as fol- 
lows: * Raises Phonograph Reon, Peter Bacigalupi, 
933 to. 1080 Market street, San Franeiseo.” Witness 
is asked how long has Mr. Bacigalupi used that title ? 

A. I don’t know. 

Q. ILow long have yon had knowledge of any sneh 
title ? - 

A. Since my coming with the Phonograph Com- 
pany in May, 1898. 

.Q. Your attention is ealled to Exhibit No. 43 and you 
are asked who printed that ? 

A.‘ Orange Chronicle, Orange, N. J. 

Q. Who instructed them to print that? 

A. T don’t know. 
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Q. Is it not a fact that the National Phonograph Com- 
pany or yon instructed or authorized the issuing of 
that cirenlar ? 

A. T could not absolutely say. 

Q. Have you no recollection whatever about the ori- 
gin of that cirenlar ? 

A. No. 

(). When did you see that cirentar ¢ 

A. It bears a note: “ Orange Chronicle, uly 19,798.” 
I frequently step into the Orange Chronicle printing 
room and know what they are printing Sor other people. 
1 do not remember anything particniars abont this 
edition. 

Q. Did not the Orange Chronicle do some o 
printing at that time ? 

A. Very likely. 

(). Conld they have got the nse of the subieet matter 
of that cirenlar without your consent 4 


! your 


A. They eould. 
(). Wonld they have any right to do so 4 
A. Nos that is, as | understand printers’ ethics. 

(). Isit nota fact that that cirenlar was printed by the 
Orange Chroniele with the approval of the National 
Phonograph Company. 

A. | eould not say. 

Q. You will not, however, say that it was not done 
so, will you? 

A. No; I will not. 

Q. [direct yourattention to Exhibit No. 48 and ask you 
what the words or the term “ Edison-Bel!” 
connection with the phonograph ? 

A. I don’t know. [th is clipped from the London 
Tlustrated News and 7 have no knowledge of what this 
Means. 

Q. Yonr attention is cirected to Exhibit No. 59. 
Yon are asked when you received this as near as you 


means in 


can state. 
I cannot give a date. 
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-Q. ‘Have you any idea how long yon had it? 
‘ A. No; it has no identifying marks on it. 

Counsel for defendants here states that he 
has not had a sufficient opportunizy to examine 
the printed matter npon which the witness has 
just been examined and states that he will re- 
serve the further right to cross-examine Mr. 
Shattuck in this matter. 

Counse! for complainant states that the fore- 
going arrangement is entirely satisfactory and 
that he will produce the witness for further 
cross-examination at any time when required. 


.Q. Doessnot. the National Phonograph Company 
furnish printed matter for their evstomers with the Ed- 
ison trade-mark upon it? 

A. It does. 
. Would a graphophona made at the Edison works 
Db L 
be, in your opinion, properly ealled a phonograph ? 
A. No. 
Q. In view of that answer, have you any qualification 
to make of your definition of a phonograph which was, 


as Lrecollect it, a talking machine made atthe Edison . 


Phonograph Works? 

A. I might amend it and say a talking machine of 
that particular type. ; 

Q. Will you state what von consider are the main 
types of talking machines ? 

A. The phonograph type, using eylinders, the grapho- 
phone type, using flat dises. 

Q. And you would then elass the graphophone and 
phonograph together, wonld you? 

A. They belong to the same general type or class in 
that they use wax cylinders, 

.Q. Other witnesses for the plaintiff have testified that 
there are three kinds of talking machines known to the 
trade, to wit, the phonograph, graphophone and. gramo- 
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A. Why, yes,-as far as it goes. 

Q. According to your statement, the machine made 
by the Edison Phonograph Works is properly called an 
Kdison phonograph ? 

A. Yes. 

Q. If that company should sell out its right to some 
other company, who should continue to manufacture the 
sume talking machine, what would be the proper title 
for that machine ? 

A. It would certainly be called a phonograph, but 
whether if would earry with it Mr. Edison’s name is a 
point T do not know. 

QQ. Whatis your official position with the National 
Phonograph Company ? 

A. Manager publication and advertising department. 

{). 'lnve you ever sent ont any list of suspended 
centers 4 
A We fave. 
isthe mune of Hawthorne & Sheble on that list ? 


Ys 
ic SO. 


ITave yor ever sent ont an agreement requiring 
derters not to sell to suspended dealers 4 

A. We have. 

Q. (Blank form of agreement, dated Mareh 25th, 99, 
and identified by the initials IL W.11., is shown the 
witness, and he is asked if it las ever been sent out by , 
the National Phonograph Company 4) 

A, It has. 

Q. And you require dealers selling your goods to 
sign sneli an agreement 7 

A. We do. 

Q. You have sent ont letters, have you not, stating 
that the practice of these susnended dealers were detri- 
mental to the trade ? 

A. We have sent ont a cirentar containing something 
like the words yor have mentioned, 

Q. Will vou produce that cireular? 

A. I will produee sueh a cireular. Here it is. 


40 ‘phone. I[n your opinion, is that a correct statement ? 


Raymond R. Wile 
Research Library 


oY 


Coo TORY Ed © nei ol on 0) has reas 


10 


20 


30° 


40 


fe i 


99 


Counsel for. defendants requests that this 
etter be extended unon the records. It is as 
letter be extended upon t! Is. It 
follows: 


“ Nationa, Pronocrary Co., 
“ New York. 
“In replying to this Letter 
OE Bhs: Wie 


“Please mention these initials. 
“ New York, March 25, 1899. 


“ Messrs. Garrracu, Gonparp & Co., 
“ Ontario, Canada. 


“ Dear Sirs: 


“We are engaged in 2 war with price-eutters and 
dealers whose methods tend to demoralize the phono- 
graph business. 

“Our object is two-fold. It is as mueh to your in- 
terest as ors that we succeed in upholding our retail 
prices and our scale of disconnts. 

“ We enclose list of suspended dealers, whose supply 
we have absolutely ent off. 

“Weask you to co-operate with ns, for our mutual 
good, by refusing to supply any of these dealers with 
our apparatus and by signing the enclosed agreement, 
and returning same to us. 

“ Yours very truly, 
* (Signed) C. H. WILSON, 


“ Manager of Sales.” 


Q. When were you instructed not to furnish or per- 
mit Mr. Prescott not to lave any more literature with 
the name of Edison Phonograph Ageney upon it? 

A. I don’t remember the exact date. 

Q. Will yon approximate it as near as yon can? 


A. It was before the issnanece of the eatalogue marked 
E. O. R. Bz 


Jy td ct DRE tt Gt Tee tg sei 


93 


Q. Was not the actual time about December, °98 ? 

A. Leonld not say; I cannot reeall. 

Q). Mave yon ever furnished Mr. Stevens with any 
trade literature ? 

A. Yes. 

Q. Ifow long have you known Mr, Stevens? 

A. Since about the first of April, 1898. 

Q). What was his position at that time? 

A. Manager of sales, National 
pany. 

Q. After he left that business, what business did he 


i 
go inte? 


Phonograph Com- 


A. le remained in the phonograph business. 

Q). Uncder what title does he conduct business ? 

A. Preseott & Stevens, I think. 

(). Did not Prescott & Stevens conduct business with 
the title of the Edison Phonograph Agency ? 

A. I think they did. 

Q. Did not yon furnish them trade literature with 
some sneh title on it? 

A. I think probably we did. 

Complninant’s counsel offers in evidence 

eatalogne “ Edison Films,” marked 20 11-99, 
S..B., No. 1; alsorecord Cataloene of Consoli- 
dated Phonograph Company, marked S. 2B, 
29-11-99, No. 5; also “Oomlete List Phono- 
graph Reeords by Issler’s Orchestra,” marked 
S. B., 29-11-99, No. 7: ) 


’ e | Pe ied . 
‘ 
wiso "lier Asan s 


10 


20 


Latest Inventions,” marked S$. 1, 20-11-99, 20) 
= o 


No. 8; also “ Kdison N—Ray Apparatus,” 
marked 8, B., 29-11-90, Noi: a'se eiren- 
lar of the “ Perfeeted Mdisen Projecting Hi- 
netoscope,” 5. 20-11-09, No, 10; 
also cirenlar of “ dison’s New Phonograph,” 
nurked §, B., 29-11-00, No. 113 also eireular 
of “Edison’s Spring Motor,’ marked S$. B., 
29-11-99, No, 12; also cireular of “Thomas A. 


marked S, 
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Edison’s ae Production,” marked S. B.,.29 

11-99, No. 13; also programme of the “ Three 
Leading Theatres,” marked S. B., 29-11-99, No. 
14; also “ Machine,” marked 8. B., 11-29-99. 

Complainant’s Exhibit, Sraghuglean No. 
206,468 ; also “Machine,” marked S. B., 11-29- 
99 on pee Exhibit, Fontigrsph, No. HU. 
21,897: also “Photograph of Front of Defend- 
ants’ Store,” > marked S. B., 29-11-99, No. 15; 
also “Record Catalogue of the Penn Phono- 
graph Company,” marked S. B., 29-11-99, No. 
16; also “Standard Catalogue,” marked S. B., 


. 99-11-99, No. 17; also “Supplement to Cata- 


alogue of Edison, ete.” marked S. B., 29-11- 
99, No. 18; also “Supplement. Catalogue of 


: wis.” marked S. B.. 30-11~09 
f N 
Edison Records,” marked S. B., 29-11-99, No. 


19; also catalogne ‘“ Phonographs,  ete.,” 
marked S. B., 29-11-99, No. 20; also “Record 
Exchange site ertisement,” coasted 8. B., 29- 
11-99, No. 21; also “Advertisement of Pho- 
nograph and Graphophone,” marked 8. B., 
29-11-99, No. 22; also “ Envelope,” marked 
S. B.; 29-11-09. No. 23; also “ Edison 
Records,” marked S, B., 14-12-99, No. 24; 
also “What Mr. Openeer Heard,” marked 
14-12-99, No. 25; also “* The Edison Records,” 
marked S. 13., 14-12-99, No. 26; also “1899 
Model,” marked S. B., 14-12- =a No. 273 also 
“ Edison Films,” marked S. B., 14-12-99, No. 


98; also ‘Gennine tulieon. Phonak” 
marked S. B., 14-12-99; No. 29; also “Show 
Moving Pictures,” marked S. B., 14-12-99, 
No. 30; also “Programme of Cordray’s 
Theatre,” marked 8. Bs 14-19-99, No. 31; 
marked S. B., 


also “Orginal Records, 
12-99, No. 32: also “Spe 
marked S. B., 14-12-99, No. 33; also 
“Edison New Process” marked S. B., 


95 
14-12-99, No. 34; .also “Trade List of 


Nigh Grade, ete,” marked S, 23., 14-12-99, 
No. 35; also “Trade List of Uigh Standard, 
ete,” marked S. B., 14-12-99, No. 386; alsu 
“Catalogue of New Records,” marked 8. B., 
14-12-99, No. 37; also “The Seeret,? marked 
S. B.,. 14-12-99, No. 38; also “The Phono- 
graph,” marked 8. B., 14-12-99, No. 395 also 
5,000 Edison Records,” marked S. 8., 14-19— 
99, No. £0; also “ Form No. 84," marked 8, 
B., 14-12-99, No. 41;-also * New “dison Ree- 
ords,” marked 8S. B., 14-12-09, No. 42: nlso 
“Supplemental List,” marked S, 't., 14-12-99 
No. 435; also “ How We Gave,” wineked 8. Th, 
14-12-99, No. 443 also “ Columbia eeords.” 
marked S, B., 14-12-09, No. 45; also “Tok. 
ing Machines,” marked S$, B., 14-19-00, No, 
46; also “Edison New Home Phonowran!, 

marked S, 33, 14-12-99, No. 47; wise, % A 
son-Bell Phonograph,” marked S. [3., t4—7: 

99, No. 483 also “Special Catalowne? meets 

had B., 14—19- oo, No. 49: alee t Septal 
Notice,” marked S. B., 14-12-99, No, 50; also 
“Now Ready,’ 3, 11-12-99, No. 
51; also “ 1), E. Boswell Company,” marked 
8. B., 14-12-99, No, 59 silso “$2 000 in Prizes 
Free,” marked S. B., 14-19-99, No. 533 also 
Private Cable Code,” marked 8, 1., 14-19- 
99, No. 54; also “Kdison’s Latest Type,” marked 
S. B., 14-12-99, No. 55 also “ Hdison’s Phono- 
xraphs,” marked 14-12-99, No. 56: also “The 
Anderson Palm pisagor marked S. 3, 14- 
12-99, tg a3 »“ Edison loens Tubes,” 
marked 8. B., 14 19-99, Noo dS; alse “Edison 

mao Aveney,” ee S. 15, 14-19- 


. 


inarked S, 2., 


. ‘ € r 4 . ' tf b Had re 
99; No. 595 alse “ Ydison I. Coin Slat Phono- 


grapo,” marked S. 1, 12 4 09, No. 59%; 


wlso “The Lyon d& fMealy Advertiser,” pages 
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27, 28 and 29, marked S, B., 14-19-09, 
No. 60; also “Catatogne of Gravhovhones,” 
marked S. B., 14-19-99, No. G1; also “ Net 
Trade Prices,” marec S. 3., 14-12-99, “No. 
62; also «Dy nter’s Ink,” marked S. B., 14- 
12-99, No. 63: also “The aecipi pee ? for 
September, 1898, marked S. B., 19-14-09, No. 
64; alsothe “ Phonosecone,” for January, 1899, 
marked S. B., 14-12-00, No. @5; also “The 


10 Phonoscope,” for Maren, 1899, marked S. B., 
14-12-99, No. 66; also © The vere g sd 
for April, 1899, marked S. B., 14-12-99, No. 


67; also complainant's exhibit “ Ly ist eR Retail 


Dealers,” marked S. 3B., Deeemer 14, 1899. 


The foregoing exhibits are marked by Samnel 


_ Bell, Esquire, te Special Examiner, as above 
stated. 


Defendants’ counse! obects to the foregoing 
offer of evidence, beeause te snbiect matter is 
irrelevant, and speeifieny, beeanse some of 
these creuone are issned hy arene and his 
company, and the conditions under which they 
were issued has not been proved and they are 
not proper evidence as to trade usage, 


Nn. A. SHATTUCK. 


Sworn to and subseribed before me, 


this fourteenth day of Decem er, » 


39. «=—CA. D.:1899. 
Samven Benr, 


Speeial Jieaminer, 


Plainti®s evidence closed, srbiect to objection as to 
plaintiff's exhibits, whic objections are to be put at 
40 length on this recore vy defendants’ counsel, 
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“Ind e United States Circuit Court 
_ = for the Eastern’ District of 


~ —» Pennsylvania. 


IN BQUITY. 


TESTIMONY. 


-Tromas A. Epson 
Unirep States Circuit Court, 


st? a . US. - 
af CR aie Eastern Disrrcit or Pa. 


- “Etrswortu, A. HawrHorne 
oS» and Horace SHEBLE, co- 
a partners, trading as Haw- No. 61. 
THORNE & SHEBLE. 


April Sessions, 1899. 


‘ TESTIMONY, on the part of Defendants, taken this 5th day 
sof January, a.p, 1900, at 11 a.M., before William M. 


counsel, at the office of E. Clinton Rhoads, Esq., 1001 
Chestnut Street, Philadelphia, pursuant to notice. 

Present—Howard W. Hayes, Esq., Solicitor for Complainant. 
B, Clinton Rhoads, Esq., Solicitor for Defendants. 


Mr. Rhoads calls attention of Counsel for Complainant 
to several matters which he considers errors in the transcript 
of testimony of Thomas J. Moncks, especially to the testi- 
mony on pages 5 and 4 of said testimony, 


ns 


 ; Montgomery, Esq., Special Examiner by agreement of 
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*the Completes says that in view of the 
he Counsel for the Defendants, he will look 


; he necessary steps shall be taken to correct 
the testimony as it now stands shall not 
ounsel. for the Defendants i In any way. 


ease state your name, age and occupation ? 
Ellsworth A. Hawthorne, 32 years old, merchant. 


Pisaoce Sheble,, 
Under what firm name do you trade? 
Hawthorne & Sheble. 


When did your firm first use the sign containing 
is wer dison se Agency,” which is in 
in thy eee 


~ 


8 A, Iam not positive, but we have used it for several 
years, although we have used the title Edison Phonograph 
Agency from the time we first started to handle phono- 
graphs. 

9 Q. Was or was not the sign in question in its present 
position before you had any dealings with the National 
Phonograph Company ? 

9 A. It was. 

- 10 Q. Can you give any idea how long before that time ? 

10 A. My memory is defective on that point, because 
the sign was there, because the board on which the sign was 
painted was placed there by Mr. Wallace when he arranged 
to rent a portion of our store for the use of the North Ameri- 
can Phonograph Company. After we bought the fixtures 
of the North American Phonograph Company we changed 
the title ‘The North American Phonograph Company” to 
read “The Edison Phonograph Agency ;” just the exact 
date of the change I cannot state. 

11 Q. For what purpose was that title used or assumed ? 

11 A. Purely as a descriptive title, that we handled 
Edison phonographs. 

12 Q. At the time you assumed this title, did you have 
any relations with Mr, Edison at all? 

12 A, None whatever. 

13 Q. At that time did you use the title Edison Phono- 
graph Agency on your letter heading? 

13, A. I think we adopted that title shortly after our 
acquiring the assets or fixtures of the North American 
Phonograph Company, which was in 1894 

14 Q. Are Soi wise using letter heads with that descrip- 
tion ? 

14 A. With Edison Phonograph Agency, No. Our pres- 
ent letter heads read “ Hawthorne & Sheble.” 
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hen was the National Phonograph ein 
if - 

“i hink i in. 1896 0 or 1897; I am not positive. 

3 Before the: date of the organization of that com- 
any, had there been any extensive advertisment of Edison 
pho 1ogtaphs oes. 

| | We advertised them extensively. 

Quy Had Mr. Edison done so? 

. No; the North American Phonograph Company 
ae ing extensively, 


ae that time, were you eodtiun phonographs and 
plies ? 
" Timited extent. We always had pushed the 


mat Phonograph Company on the subject of favor- 
abl discounts, ‘attention to your wants, and exclusive sale of 
their products? and the matter of referring inquiries to you? 
-22, A, When we first started in the phonograph business 
e had elusive contract to purchase all our phonographs 


As time went on these arrangements 


y York firm that did business under the title of. 


5 


The arrangements that they had or obligations they were 
under seemed to be such that they could not sell us, or at 
least they did not fill our orders. About this time, a sales- 
man, Mr. T. E. Challenger, who was in our employ, left us, 
and made arrangements with a number of our customers to 
enter into the phonograph business. Mr. Challenger, under 
the title of the United States Talking Machine Co., came 
into close relation with the United States Phonograph Co., 
of Newark, and finally, through operations that we have 
never clearly understood, it was arranged in such a way 
that we had to, practically, buy our phonographs from Chal- 
lenger, and the supply came from the United States Phono- 
graph Company of Newark, New Jersey. Naturally, this 
arrangement did not suit us, for obvious reasons, and it 
lead finally to’ a trip by myself to the Edison Phonograph 
Works, and I came in contact with Mr. W. E. Gilmore. I 
explaimed to Mr. Gilmore that I was dissatisfied buying 
goods through two or three people and would like to arrange 


to buy phonographs and supplies direct. It seems about 
_ this time that Mr. Tewkesbury, who had been the general 
sales agent for the Edison Phonograph Works, had some 
- difference with them, and Mr. Gilmore received me very 


favorably. This finally led to Mr. Gilmore arranging to 


come to Philadelphia to see Mr. Sheble and myself in 
regard to establishing closer relations. He came to Phila- 
_delphia, I think some time in the latter part of 1897, and 
arranged with Mr. Sheble and myself to sell us goods 


direct. This meeting was held in the Manufacturer's Club, 


>». on Walnut Street, and Mr. Gilmore was so well pleased with 
what had already been done in the way of establishing the 
- phonograph business by us, that he stated he would make 


us agents for phonographs, not only in the city of Philadel- 


*phia, but other points. 


oa 
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; regard to all of the witness’s testimony which 
refers to con) yersations with Mr. Gilmore not in the presence 


of the Com 


ae ‘We be asked Mr. Gilmore, at that 
gould object to furnishing us a letter that we 
us to submit ‘a form of letter so that he could 
_ After several letters passing on the 


NATIONAL PHONOGRAPH CO., 
.. Episony Lazporatory, : 
Oran@ae, N. J. 
November 15, 1897. 


essr ‘Hawthorne & Sheble, 604 and 606 Chestnut Street, 
hiladelphia, Pa,, will hereafter keep a full supply of Edison 
Phonographs, Edison Blanks, Edison Records, ete. Any 
orders which you may place with them will, we are sure, 
rd prompt, satisfactory and efficient attention. 
, Yours vary. truly, 


General Manager. 


a witness: and he is asked, is this the paper’sent? 


‘and identified by the initials of witness, E. A. H., is shown 


7 


A, That is the identical paper. In addition to this form, 
_he referred inquiries to. us from different parts of the United 
States, in Philadelphia, and also in the vicinity of Philadel- 
phia. He advised us that he had written the parties making 
the inquiries to communicate with us One of the parties re- 
_ ferred to us was Dan. W. Voorhees, of St. Martinsville, La., 
~ other parties were in Indiana, and numerous letters and in- 
quiries were referred to us from Philadelphia and the vicinity. 

23 Q. Was there any agreement on that subject as to 
what he would do especially to Philadelphia, ete. ? 

23 A. Yes; the agreement was that we were to look 
after the trade and they, on their part, agreed to recognize 
us as their representatives. The letters and inquiries re- 
ferred to us were properly taken care of by us, and some of 
‘the parties are customers of our house to this day. 

24 Q. What, if any, arrangements were made between 
you as to the exclusive rights on your part to sell their goods 
i in any districts, and as to their not furnishing customers you 
~ developed ? 

24 A, The arrangement was that we were to be exclu- 
sive dealers for them for the general southeastern section, 
that they were anxious to have us look after trade, particu- 
larly in Philadelphia and vicinity. At this time, I am posi- 
tive, we were the only people in Philadelphia that they 
were selling to, at least Mr. Gilmore said so. Mr. Challen- 
ger was purchasing all his goods from the United States 
~ Phonograph Co. 

it 25 Q. When you used the term, exclusive territory, in 
your last answer, what do you mean, that is, exclusively 
dealing in their articles, or exclusive as to territory ? 

25 A. We were to be their sole representatives. 

26 Q. What agreement was there as to the National 
Phonograph Co. selling to parties whom you have sold to? 


= 
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- well and favorably known in New England and other places. 
~ [stated to him that we would like to arrange with him so 
- that he would protect us on any dealers that we might 
_ establish or had established in New England territory, and 
he stated, that he would do so. Any customer that we 
‘Greated would be recognized as our trade, and I arranged 
‘with him at that time, or shortly thereafter, to ship goods 
direct from Orange, N, J., to these customers in New Eng- 
Jdnd, -T his was agreeable to them, and we had them ship 
goods direct from the Edison Phonograph Works at Orange 
to a great many of our New England customers, they 
- placing on the case a stencil which we had furnished them 
4 with, reading, ‘“ Hawthorne and Sheble, sales agents, Phila- 
delphia, Pa.,” or rather 604 Chestnut Street, Philadelphia, 
Pa., I do not remeniber which. This stencil has never been 
returned to us, and it may still be in existence at the Edi- 
on Phonograph Works, 

27 Q,: Were you ever referred to by the National Phono- 


». 27. A, - Yes, also to two other parties, Mr, J. E. Boyer, 
‘of Carrior, Pa., and Geo, T. Busch, of Bellefonte, Pa., these 
were all referred to us in the National Company’s letter of 

-.. December 15th, signed W_ KE. Gilmore, with an “8” follow- 
ng; which I presume means that the letter was signed by 
Mr, Stevens, manager of sales at that time. In the letter 


letter by the following initials: E. A. H., dated 1-5-1900. The 
etter from the National Phonograph Co. bears date the. 15th 
ix of December, 1897, and has on it my initials; E. A. H., 1-5-00 
28 Q. Did Mr. Gilmore ever visit your store pee if @: 
did you ever call his attention to the appearance of we 
store, and what opportunities did he have to see th ‘i 
that is in dispute in this case. ° re 
s 28 A. Mr. Gilmore called at our store a number of times; 
his first visit was, 1 think, in the latter part of 1897, I $6. 
_ member distinctly conducting Mr. Gilmore through Seis store 
personally and explaining the details of how we conducted 
the phonograph business, and also called his attention to the 
display in the front of our store and to the front of our store 


fe expressed himself as high] : 
. ghly pleased with 
andling the business. P our method of 


29 Q. From the time 
rupture in 1899, how did 


iy 


you went into business until the 
your business in the Edison phono- 
BO phs Brow, and what expressions, if any, did the National 
pnograph Co, make a. success i 

pens p s to your success in selling their 
29 A. Our business grew rapidly and it inere 
®rapid rate that it called forth an expression 
ient from Mr. Gilmore, 


ased to such 
of astonish- 
! ny M and he refers to this in one of his 
fetters to us, in which he states that he desired to re-arrange 
r credit, allowing us a standing credit of $2000, so as c 
ve a limit, he not anticipating our business would be of 
uch large volume.”’ 
~ 80 Q. When were you first notified t 
s the designation, The Edison Phon 
puted ? 
» 80.A, We received a letter from, I think, the firm of 
es & Lambert, in June, 1899, and this is the letter ” 
py of which is attached to Plaintiff’s Bill of Complaint, 


hat your right to 
ograph Agency, was 
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: ‘i 1 Q,” When did the National Phonograph Co, stop your 
supply? 
8] A. Some time in February, 1899, I think our last 
ase from them was February 24, 1899. 
»82,Q, Have you endeavored to get goods from them 
nee that time, and if. so, with what success ? . 
'$2.A, We have, and they have refused to fill our orders. 
33 Q. What attempts did -you make about February, 
899, to go into business in New York, and what discussions 
did you have with Mr. Gilmore on that subject at about 
hat. time? +) as, 
33 AL Thad some talk with Mr. F. M. Prescott, in re- 
rd.to purchasing his phonograph business, and submitted 
his proposition to Mr. Gilmore, at his office, at Orange, N. 
, Mr, Gilmore expressed himself as very favorably to the 
dea, and’ stated at that time that he had no objections at all 
to our making such an arrangement, and was perfectly will- 
‘ing to supply us with goods, 
i 84 Q.>.Was there any intimation at that time that you 
to be cut off in your supply * 


35 Q,) What subseqhent statement or complaint did Mr. 
, ore make to you'regarding the New York affair? 

6) 36 A) I made arrangements with Mr, Prescott to han- 
‘dle and: purchase his phonograph business on the strength 
Was of my conversation with Mr, Gilmore, but found immedi- 

es “ately thereafter on attempting to secure goods to fill orders, 

“not only in New York, but in Philadelphia, that various 
‘excuses were offered for not filling them, I telephoned to 

the works several times and asked them how soon they 
were going to ship the goods and they gave various replies. 
They stated that, —~—— I telephoned again later, and they 
) said that they would again fill the orders, but “ how about 


: 11 


tha account ?”’ that was the question, that was given back 
amie on one of my telephone messages. This astonished 
ppmne, a8 no question had ever been raised about our ability to 
r y for goods we purchased. Affairs went on in this state 
for several days until matters became practically a farce; I 
had interviews immediately following with Mr. Gilmore sail 
he then stated he was going to cut us off, as he found that 
¢**had been ripping him up the back.” 
Fe 6 Q. During these interviews with Mr. Gilmore what 
did he say about consulting Mr. Edison on the matter of 
your supply? 
6 A. Among other things he stated that Edison was 
y much dissatisfied, and that Mr. Edison had but recently 
red from a trip in Ohio, and had seen displayed in the 
} windows an Edison phonograph, Mr. Gilmore stated 
the | Edison complained about our having removed his name 
- a having placed Hawthorne & Sheble on the phonographs. 
4 his allegation I denied, and with considerable ea 71 Mr 
Gilmore replied ‘Do you mean to tell me that Thomas ‘- 
Ke pon is a liar?” This he claimed was one reason toe 
c ting us off. I talked earnestly to Mr. Gilmore with the 
plea of arranging to still continue handling Edison’s phono- 
sila hs, and he stated that he would talk with Mr. Edison 
ag n, and let me know over the telephone. He claimed to 
ve referred the matter to Edison, and he finally telephoned 
e, a er waiting in New York two or three days for a final 
decision, that Mr. Edison would not allow him to sell us 
these phonographs. I asked him, over the telephone, if he 
we nld sell us sufficient machines for our Philadelphia office 
» fill such retail orders as we then had on file, he said “No.” 
37 Q. How long was this final notification to you before 
ct _issusnee of the suspended list circular bearing date 
~ Mareh 1 1899, identified by the initials H. W. eo 


Cs 
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V y recollection is that it was a short time prevl- 
he issuing of this letter. I have further reason to 
that the reason Mr. Gilmore kept me on the ragged 
New York, about cutting us off, was to enable him 
ufficient time to notify the trade all over the coun- 
o supply us with Edison apparatus,as we found pi: 

yo next. da: ‘after he notified me on the telephone, that he 
 Swould 1 st supply us, that the trade had notice not to supply 


Edison apparatus. 


ith Mr, Prescott, and how he is now occupied in business ? 
8 A. Mr. ©. B, Stevens, in 1896, was manager of the 
artment for the National Phonograph Co. ; later he 
‘a partner of F. M. Prescott, the style of the firm 

think, “Edison Phonograph Agency, Prescott & 


a 


/B, Stevens, selling agent, Edison phonographs, Edison 


Counsel for the: Complainant objects to witness referring 
to any printed publication or writing if not produced and 
+> offered in evidence. as gine At 


ounsel for respondents refers witness to page ~ of 
Phonoscope being Plaintiff exhibits, marked S. B. 14-12-99, 
66, and asks the witness whether his testimony had or 
reference to that exhibit, and also requests witness to refer 
to any other of complainant's exhibits, which he had con- 
‘sidered in the foregoing answer, 


“ate Gee $ 
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A. My answer refers to page 23 of Complainant's Ex- 
hibit, the Phonoscope, identified by initials, S. B. 14-12-99, 
No. 66, and also to page 19 of Complainant’s Exhibit, 
Phonoscope, 14-12-99, No. 65, also to Complainnnt’s Ex- 
hibit, page 23, identified by initials S. B. 14-12-99, No. 67, 
and I wish to add that the issues of the Phonoscope were 
really three months behind the date carried on publication, 
; as the Phonoscope is and has been three months behind in 
: getting out their paper. 

39 Q. Will you state, as nearly as you can, the extent 
; of your dealings in Edison phonographs, previous to your 
- , being cut off by the National Phonograph Co., and also 
Ae what means you took to advertise and sell the goods fur- 
Be nished by the National Phonograph Company. 

39 A. Under the favorable arrangement assured to us 
by Mr. Gilmore, we immediately started to redouble our 
efforts in selling their goods, and our books will show that 
we expended, during the time that we purchased from them, 
in the neighborhood of $15,000 for advertising purposes. In 
regard to our purchases from them, our book show the fol-, 


lowing amounts approximately, during the last five months 
we were dealing with them : 


October, 1898 . $5397.17 
In November, over . 8000.00 
In December, nearly 7000.00 
In 1899, January, about . 2300.00 
February, about 1100.00 


These are substantially the invoice prices of the goods 
purchased from the National Phonograph Company during 
_ the period above named, the small amount comparatively in 
the months of January and February, were due to the un- 
‘certainties that arose at that time; we could have sold a 
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great deal more had we been able to obtain the goods 
promptly,’ The average purchase from them during these 
- five months is in the neighborhood of $4700. 

40 Q,. Will you give us some idea as to what extent 
your sales in similar products have fallen off since Febru- 


“ary, 1898?) 


_. 40A, 1 feel positive that they will not amount to over 
- $500.00 a month. | 
: - 41 -Q, In your attempt to sell Edison phonographs and 
~ their supplies, have you ever been met in the trade by the 
“suspended list referred to or by any of the other statements 
made’ by the National Phonograph Company, which have. 
een referred to generally in your previous examination. 
itl 


vais Yes, constantly, _some dealers refused to buy 


2. 


our! manufacture from us on account of these sus- 


. * speak of goods of your own manufacture ? 

_» 44,A. Goods of our own design, goods that we manu- 
in“our own factory, gogds that we have originated 
and that the National Phonograph Co. have copied or simi- 
“lar goods n ade and sold in’competition with us. 

5 Q, Do you or do you not in referring to goods of 
wn manufacture refer to phonographs ? 

I do not refer to phonographs, as we do not manu- 
he ny 1 refer to horns, horn-stands, carrying-cases, 
an ‘many articles and supplies that we claim we 

iginators of and have designed and largely created 


»46.Q. Have or have not dealers in articles, not Edison 
goods, eyer refused to sell you their own product by reason 


Sai 


- 
~ 
~ 
-~ 
~ 
~ 
< 


of the suspension of you on the part of the National Phono- 
graph Co, ? 
46 A. They have. 
47 Q. What is the usage and understanding of the talk- 
ing machine trade as to the meaning of the term “ Edison” 
as applied to various mechanisms and appliances, such as 
the Edison phonograph, the Edison mimeograph, and the 
general list of articles bearing similar designations. 
47 A. They understand it as a descriptive title applied 
to these devices. The Edison phonograph being a descrip- 
tive title applied to a talking machine. The Edison iad 
graph being a descriptive title applied to an apparatus soatin: 
factured and sold by A. B. Dick & Co., of Chicago. Edison | 
Electric Light Companies, to electric light companies, using 
a system of electricity originated or improved by Mr wal. 
son. On Edison ex-ray apparatus, as a descriptive title for % 
a particular style of ex-ray apparatus, Edison lamps, a de- 
scriptive title applied to an electric lamp manufactured b 
the General Electric Company. The Edison-Rumpkorf Coil, 
as a descriptive title applied to a certain kind of coil. Edi. 
son-Snow electric light bulbs, as a descriptive title for a cer- 
tain kind of electric lamp or bulb manufactured in England 
48 Q. Without going into mechanical details, will you i 
state, if you know, whether the Edison phonograph, as now ; 
| sold by the National Phohograph Company, is based upon 
Mr. Edison’s patent, or is an y substantial part of it covered 
by license from other patentees ? 


a Counsel for Complainant objects to witness testifying to 
/ any matter not within his personal knowledge. 


Counsel for respondent withdraws the foregoing question. 


48 Q. Do you-know of any judicial decision in which it 
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n Petermined that the said Edison Phonograph, as to 
any.sub tantial part is within ‘the terms of any patents ex- 
‘cep a alaon' 8 he , 


sesgalseed' ‘judicial determination as the record in any 
ase, i any. exists, is the only legal proof of itself and 


within the Nast ten days and have 


court, in. which Mr. Edison grants a decree to the 
raphaphone Co, for an infringement of their 
a Pp avents for engraying on wax, which is the entire life and 


the Ereeiaitnk gives notice that he will 
» from, ph record athe foregoing answer. 


graph 2") sate 
No, the. Kaison wiheseraah to date owes its en- 


nce, or the’ sole control of it, to the standing or 
ar a patent seek February 7, 1886, No. 377,706, 


ome out the last above answer as the patent referred to 
sper r itself, and the witness has not shown that he 
anything about the apparatus ahioh he terms the 


on “aegaede ih 


possession a. decree, sealed with the official seal . 


17 


of 1898, on the subject of an improved phonograph, what 
experiments you made and how far these gentlemen were 
cognizant of your work ? 

50 A. On a yisit to the Edison laboratory, sumetime in 
October or November, of 1898, I stated to Mr. Gilmore that 
I thought Hawthore & Sheble were on the right track to 
largely improve the phonographs. I stated to Mr. Gilmore 
that I could make a demonstration right there before him 
that there was sume foundation in fact for this statement on 
my part. Mr. Gilmore called in a workman from the shop, 
had him bring in a phonograph, and I made a demonstration 
on this phonograph of an improvement that I claimed we 
had discovered. Mr. Gilmore was very much pleased with 
this demonstration. Following this, both Mr. Sheble and 
myself talked with Mr. Gilmore on the subject of producing + 
a model of a phonograph that would be still more startling 
in its effect. We also had telephone conversations with Mr. 
Gilmore on the subject between Philadelphia and Orange. 
Mr, Gilmore, some time in November, I think, about the 
18th, 1898, wrote us a letter, stating that he would be glad 
to have us*take the matter up, and he assured us that he 
would give us due credit for it, and in this letter, referred to 
his conversation’on this subject over the telephone with Mr. 
Sheble, Mr. Sheble and myself immediately started to finish 

our experiments, and Mr. Gilmore shipped to us on our re- 
quest, some large blanks for this purpose. We still have ~ 
these blanks in our possession. We advised Mr. Gilmore that 
while these would assist us in the experiments, that we 

_. would like him to make another lot for us, still larger, and 

_ this he promised to do. Eventually, I notified Mr. Gilmore 

- that I was ready to take up with him the results of our 

efforts and would be glad to show the completed machines 

~ and models at any time that he would designate. Mr. Gil- 
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oan more ¢ ea me in company ‘with Mr, Schermerhorn in 
Edison’s laboratory, fronting on Valley Road, at 
bla Nye died was given a table and mate a 


ees 


nd : * What does he want ‘out tat 7 Mr. 
r ae to Mr. Edison and said: “I have promised 
him some. of the first machines, and have agreed to give him 
an inside price.” yj Pidison replied : ** That is satisfactory,” or 


shine usin . large rater but did not think it was a 
ae idea, I stated to Mr, Edison then that if the he 


es Mr. Gilman then titrned to Edison and 
a d: ae hat will you do about it?” Edison said he 
ey would go. to work on the idea immediately, and would en- 
: eavor. to have a machine on those lines ready for the mar- 


t 
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51 Q. Were ier erniis on these lines subsequently 
put upon the market ? 

51 A. They were, and it is now called the “ Concert 
Phonograph.” 

52 Q. Have you or have you not received these phono- 
graphs in response to orders, and have you received any in- 
side prices ? 

52 A. No, we have not; Mr. Gilmore advised me to get 
in my order quick; he said, “ place your order for as many 
as you think you want on the first shipment, as soon as 
possible.” We placed an initial order for, I think, thirty 
machines. Our order book will show this. He accepted 
the order, has never returned it and it remains unfilled. 

53 Q. Who paid for the models which you referred to? 

53 A. The National Phonograph Co. We made a claim 
upon them to cover the mechanical work on the models 
when they cut us off and asked for a settlement of the 
account, 

54 Q. I show you account dated Ma 1, 1899, from 
the National Phonograph Co., will you pledigetindicate what 
credit refers to these models, if any? Papepurporting to 
be an account bearing date March 11, 1899, and marked 
exhibit shown witness, 

54 A. Credit, Jan. 20, 1899, $159.90. 


Respondent's counsel offers in evidence the following 
documents, list of suspended dealers, bearing date March 
25, issued by the National Phonograph Co., and designated, 
Respondent’s Exhibit, No. 1, Wm. M. M., 1-5-00. 


Letter issued by National Phonograph Co., bearing date 
November 26, 1898, signed C.H. Wilson, Manager of Sales, 
and designated, Respondent’s Exhibit No. 2, Wm. M. M., 
1-5-00. 
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re ‘16, 1898, and signed C. H. Wilson, H. C. D., Manager 
of pas and oe eae Exhibit, No. 3, Wm. 


aes Wm, M, M,, 1-5-00, 

Letter issued” by the National Pitaograph Co., bearing 
ate November 29, 1898, and designated, Respondent's Ex- 
“hibit, No. 5, Wm. M. M.,, 1-65-00. 

i > Letter issued by the Mapa Phonograph Co., bearing 
“date ‘November 28, 1898, and designated, Respondent's Ex- 
| ehibit, No. 6, Wm, M, M,, 1-5-00. 

ae ce Dee issued xf the National pe eapereat Co., at 


ty No. 8, Win. M. M, Wefhe00 jai; 

etter issued, by the National Phonograph Co., bearing 

te December 20, 1898, and iiesignated, Respondent's Ex- 
it, 9, Wangs M,, 1-5-00, | vit 

Letter issued, b Ys, the N ational Phonograph Co., bearing 

ate Decemh r 20, 1898, and designated, Respondent’ s Ex- 

ibit, No. 103Wm.M. M,'1-5-00,. pies 

Letter bearing date January 10, 1899, Respondent’ s Ex- 

ibit, No. 11,.Wm, M. M., 1-5-00, © 

Letter bearing date Sarnaes 17, 1899, Respondent's Ex- 

hibit; No. 12,.Wm, M, M,, 1-5-00.. 

» Telegram. the National Phonograph Co., bearing 

em was 1899, sconienatet gigrhondent Exhibit, 

M1: 


oa tek ri C 
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date January 19, 1899, designated, Respondent’s Exhibit, 
14, Wm. M. M., 1-5-00. 

Tatler issued he the National Phonograph Co., bearing 
date December 28, 1898, designated, Respondent's Exhibit, 
15, Wm. M. M., 1-5-00. 

Letter and date December 31, 1898, designated, Re- 
spondent’s Exhibit, 16, Wm. M. M., 1-5-00. 

Letter dated December 30, 1898, designaial Respondent's 
Exhibit, No. 17, Wm. M. M., 1-5-00. 

Letter dated February 16, 1999, designated, Respondent’s 
Exhibit, No. 18, Wm. M. M., 1-5-00. 

Letter issued by the Wational Phonograph Co., bearing 
date November 15, 1897, designated, Respondent's Exhibit, 
No. 19, Wm. M. M., 1-5-00. 

' Letter issued ay the National Phanopesyh Co., dated 
November 15, 1897, having heretofore been identified by 
the initials E. E. H., Jan. 5, 1900, and now designated as 


_Respondent’s Exhibit, No. 20, which it is admitted was en- 


closed in the same envelope wiih Exhibit No. 19. 

Letter issued by the National Phonograph Co., bearing 
date October 6, 1897, designated, Respondent's Exhibit, No. 
21, Wm. M. M., 1-5-00, 

Letter issued N ovember 12, 1897, designated, Respondent’ s 
Exhibit, No. 22, Wm. M. M., 1-5-00. 

Letter issued November 29, ‘1897, designated, Respondent's 
Exhibit, No. 23, Wm. M. M., 1-5-00. 

Letter issued December 3, 1897, No. 24, Respondent's 
Exhibit, No. 23, Wm. M. M., 1-5-00. 

Letter issued December 4, 1897, designated, Respondent's 
Exhibit, No. 25, Wm. M. M., 1-5-00. 

Letter issued December 6, 1997, designated, Respondent's 
Exhibit, No. 26, Wm. M. M., 1-5 00. 
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hibit,. No, 2 ‘Wm. M. M.; 1-5-00,. .-' \ ‘ 
saring: date 12-3.97, signed by W. Moore & Co., 
tials E. A. H,, 1-5-00, designated, Respon- 

rity? Yo. 28, Wm. M. M,, 1.5.00. (Winger has 


Vand received esis same time), 


_ Letter dated November 23, 1897, desigibed Respondent's 
xhibit, No, 29. Wm. M. M., 1-5-00, : 


it, No. 30, Wm, M, M, 1.5- 00. eR 
february 28, 1898, design dent’s 
1M. M,, 1.6-00, . ‘ 

: M. M,, 1. 5.00. 

eT 21, 1898, eT eh Respondent’s 

m, M. M,, 1- 5-00. 


, No. 35, ‘Wm. M. M.,, 1-500. 
epee 12, mite designate Respondents 
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Letter dated April 14, 1898, designated, Respondent’s Ex- 
hibit, No. 42, Wm. M. M., 1-5-00. 

Telegram dated December 6, 1898, signed National 
Phonograph Co., designated, Respondent’s Exhibit, No. 43, 
Wm. M. M., 1- 5.00. 

Letter deed February 24, 1899, dutecaled: Respondent's 
Exhibit, 44, Wm. M. M., 1-5-00. 

Letter dated December 13, 188, designated, Respondent’s 
Exhibit, No. 45, Wm. M. M., 1-5-00. 

Letter dated March 15, 1899, designated, Respondent’s 
Exhibit, No. 46, Wm. M. M., 1-5-00. 

Account between Hawthorne & Sheble and National 
Phonograph Co., bearing date March 11, marked Respon- 


_dent’s Exhibit, No. 47, Wm. M. M., 1-5-00. This account, 


it is admitted, was enclosed with Exhibit No. 46. 

Letter dated February 9, 1899, designated, Respondent's 
Exhibit, No. 48, Wm. M. M., 1-5-00, 

Letter dated February 8, 1899, designated, Respondent’s 
Exhibit, No. 49, Wm. M. M., 1-5-00. 

Letter dated February 26, 1898, designated, Respondent’s 
Exhibit, No. 50, Wm. M. M., 1-5.00. 
Letter dated July 29, 1898, designated, Respondent's Ex- 
hibit, No. 51, Wm. M. M., 1-5-00. 

Letter dated March 10, 1898, designated, Respondent's 
Exhibit, No. 52, Wm. M. M., 1-5-00. 

Letter dated July 14, 1898, designated, Respondent's Ex- 
hibit, No. 53, Wm. M. M., 1-85-00. 

Letter dated July 19, 1898, designated, Respondent’s Ex- 
hibit, No. 54, Wm. M. M., 1-5-00. 

Letter dated February 10, 1898, designated Respondent’s 
Exhibit, No. 55, Wm. M. M., 1-5-00. 

Letter dated March 21, 1898, designated, Respondent’s 
Exhibit, No, 56, Wm. M. M., 1-5-00. 
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3h, r dated December 21, 1898, designated, Respondent's 
“Exhibit, No. 57, Wm. M. M., 1-5-00. ee 
Letter dated October 5, 1898, designated, Respondent’s 
Exhibit, No, 58, Wm. M, M., 1-5-00. 
; CTsttew dated March 20, 1899, designated, Respondent’s 
ixhibit, No. 59, Wm, M. M., 1 5-00. 
_ Letter dated February 11, 1899, designated, Respondent’s 
xhibit, No. 60, Wm, M. M., 1-5-00. 
Feérmof agreement by the National Phonograph Co., bear- 
‘ing ite March 25, 1899, designated, Respondent's Exhibit, 
No, %1,;.Wm. M. M., 1-5-00. ' 
L 


Sheble to the National Phonograph Company, under date of 
é 13, 1898, designated Respondent’s Exhibit, No. 63, 
*M, M., 1-5-00. i 
reular letter of C. E, Stevens, previously identified by 
letters S, B,,. 11-24-99, and now designated Respondent’s 
“Exhibit, No, 64, Wm. M. M,, 1-5-00. 


ee nic ee pe nate ee nore ex aanes - = - ee ee 
ae ae eee re a ae : Se ee . 
= - - - - = + ~ 
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), designated, Respondent’s ‘Exhibit, No. 65, Wm. M. M., 
Yau x Faot 4 Was i 
yr cht cok here ate 
er from Taylor's Music House to Hawthore & Sheble, 
March 25, 1899, together with circular from C. E. Ste- 
bearing date March 6, designated, Respondent’s Ex- 
t,No, 66, Wm. M, M,, 1-5-00. 
Belk May 22, 1899, issued by the National Phono- 
bh Co., designated, Respondent’s Exhibit, No. 67, Wm, 
OOO eG 


Neo 


SPP kra 


By 


Circular letter of C, E. Stevens, bearing date March 6, 
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the National Phonograph Company and having their im- 
print on them were sent from that Company to the person 
to whom they were addressed, and were signed by the per- 
son purported to send it or with the authority of that person. 


55 Q. Exhibit 61 shown witness, and he is asked whether 
or not he was ever asked to sign that agreement ? 
55 A. Yes. 
56 Q. By whom? : 
56 A. Mr. C. H. Wilson; at that time Mr. Wilson was 
Manager of Sales for the National Phonograph Company. 
-67 Q. Exhibit 63 shown witness, and he is asked: did 
you send the letter of which this purports to be a copy to 
to the National Phonograph Co., at the date born by this 


copy? 
57 


We did. 


Co for Complainant waives notice for the production 
of the original. 


57 Q. Exhibit 64 shown witness, and he is asked : was 


or was not. the paper now shown you a circular issued by 
Stevens? 


58 A. It was. 

59 Q. Exhibit 66 shown witness, and he is asked, also 
exclosed circular shown witness: ‘who is Taylor’s Music 
House, and under what circumstances he got that letter, and 
was the circular enclosed ? 


59 A. Taylor's Music House is a large piano company 


a in Springfield, Mass. They have always been good costom- 


ers of our house, They received the circular dated March 


i 6th, and signed by C. E. Stevens, and sent the same to us 


with their letter of March 25th. 
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ass nian | is this correct ? 
Ne. 62 vA ‘It is not; they sell a type of machine called the 
23 Colun . Yesterday, January 4th, I visited 


rein counsel. with regard to the question of their 
plying, the. name Columbia Phonograph to any type 
gupschine: “made by them, They referred this 


veadga ‘ * 
of, Piece in regard tb conversation with 
of the ‘olumbia Phonograph Co., General, and 


jected to as aes aes 


Bh Cu a uehrn aie Columbia Phonograph | Co. 
ARN aie PETAL RY et By eid: I have. . 


hie Pray. * ‘ M, “you if r 
aes: thy Rigeiprledey ol of the Godvortising matter issued by the 
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64 Q. Do they advertise their talking machines in any 
other way than a graphophone ? 

64 A. Not the ones that they manufacture, 

65 Q. Referring to Mr. Moncks’ testimony, wherein he 
states, page 4, that the Columbia Phonograph Co. advertises 
its goods as chitesiagie upon their building at 27th and 
Broadway, is that correct ? 

65 A. They do not advertise the Columbia Phonograph 
anywhere on their building—the signs reads as follows: on 
the 27th Street side, the top sign, “The Edison Phono- 


' graph ;”’ second-story sign, “The ‘Perfected Graphophone ; ” 


first story, ‘“ Columbia Phonograph Company, General ;” 
under each window they have a sign reading Golunabin 
Phonograph Co.;” on the Broadway side, the signs read as 


follows : top sign, “The Edison Chonograph ; ” second-story- 


sign, “The Perfected Graphophone ;” . ae story, “ The 
Columbia Phonograph Co., General;” on left window, 
“Graphophones;”” on the right ae facing the store, 
“Columbia Phonograph Company ;” underneath the left 
window, “Columbia Phonograph Co.;” underneath the 
right window, ‘“‘Graphophones.” 

Photograph marked Respondent’s Exhibit, No. 68, Wm. 
M. M., 1-5-00. 


‘hina photograph, designated Respondent’s Exhibit, No. 


69, Wm. M. M., 1-5-00. 


66 Q. Witness is asked what these photographs repre- 
sent ? 

66 A. They represent the place of business of Thos. 
J. Moncks at the time they were taken, which was October 
14, 1899. 

67 Q. Have any of the signs which appear on these 
photographs been taken down up to date ? 
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ws O}¢) ‘last eaw the store on Jan. 4, 1900. 

“In what style does Mr. Moncks’ place of business 
the New York Telephone Directory? _ 

Tt appears as Edison’s Phonograph Agency. This 
th . September issue. This directory existed from Sep- 
ber until the present. time, and-I am informed by the 
ork Telephone Company that they expect to deliver 
directory of ‘date January 1, 1900; this has not 


mally. circulated as yet, or we would have received 
‘We are subscribers for the teleg@gne in New York 


Neb See 
Spy tly 
AL 


Se 


objects to the“vidence of’ the witness 


_Epison me 
~ | Unrrep States Circuit Court, 


Eastern Disrrcit or Pa. 
) 

«April Sessions, 1899, 
"No. 51. 


“Met pursuant to notice this 9th day of January, A. p., 
1900, at, the affice of E. Clinton Rhoads, Esq., Room 605, 
a Mutual Life Building, 1001 Chestnut Street, before William 
_ Present—Howard W. Hayes, Counsel for Complainant. 

E; Clinton Rhoads, Esq., Counsel for Respondents. 
_ Ellsworth A. Hawthorne, witness for Respondent, 
_. and being further examined by Mr. Rhoads, 
“- testifies as follows: © 


ms th 


M, Montgomery, Esq., special examiner herein by consent. - 
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saa 3rd, issued by the National Phonograph Com- 
pany, designated, Respondent’s Exhibit, N 
Woew 0 cane it, No. 68, marked 
wierd of May 4, 1898, issued by National Phono- 
graph Co., designated, Respondent's Exhibi 
veep ts: Pp 8 Exhibit, No. 69, Wm. 
_ Also letter by Chicago T 
October 10, 1896, de 
Wm. M. M., 1-9-00. 


; 4 Raped Se date December 5, 1896, from Chicago Edi- 

> +~paone Works, designated, Respondent’s Exhjhj 

- .Wm. M. M,, 19-00. TW eee 
et ; 
ie Letter from Columbia Phonograph Co., dated December 


15, 1896, designated Respondent’s Exhibit cs 
; M. M., 1-9-00. : ; xNl it, No. 72, Wm. 


alking Machine Co., bearing date 
signated, Respondent’s Exhibit, No. 70, 


_ Counsel for complainant admits that the Exhibits 68-69 
came from the National Phonograph Co., and were sin ed 
ce the first by C. H. Wilson, then manager of sales, and a 

ond by C. E. Stevens, then manager of sales. : 
f 69 Q. Mr. Hawthorne, you are shown Exhibits 70-71-79: 
will you state when you receiv s 


ed them, whether they ¢a 
t ‘ame 
n the ordinary course of business through the tulle 


69 A. Exhibit 70 was received October 12, 1896: Kx 
ibit 71 received December 8, 1896; Exhibit 72 oe d 
December 16, 1896; all these letters cam is 
urse of the mail from the Pp 
~ 70 Q. Who was Mr. Lan 
69, 58 ? 
: 70 A. This is Mr. Frank P, Langton, a customer of 
ours in Ashland, Pa. This is one of the parties referred t 
us to place ourselves in communication with when we Se 


le e to us in due 
arties indicated on each exhibit 


gton—referred to in Exhibit 60, 


Counsel for Respondent offers in evidence a letter dated 
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Nae Bath ticcrach Works and to the National Phonograph 
_ Company, and what relation these companies are to each 


swer to this question, he must state only facts which he is 
personally acquainted with, or which he has learned from 


regard to alleged facts otherwise obtained i is objected to, and 
tig will be made to strike them from the record. 
ae i 


*J 


The. National Phonograph Company i is an incor- 


# Gilmore, Canal OM sacar. The National 
Rt has the. ‘sole right to the product 
the Edison Phonograph Works, consisting 
} Tecords, etc, ' The Edison Manufucturng 


bile Se: 


4! r Complainant. renews the objection heretofore 
Sates sigh him 1 regard to this telephone directory, as the 
eae directory. being @ printed instrument speaks for itself. 
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72 A. The New York Telephone Co. delivered to me 
yesterday the December issue of the New York Telephone 
Directory, and it contained therein the title: ‘“ Edison’s 
Phonograph Agency, 174 Fifth Avenue.” 


Mr. Rhoads announces that he closes his direct examina- 
tion at this point. 


Cross Examination : 


73 XQ. Did you make an affidavit to be used at the 
hearing for a preliminary injunction in this case ? 

73 A. I made an affidavit. 

74 XQ. Teall your attention to that affidavit, in which 
you state on page 10, line 12, 13, 14, in which you state 
that “in 1894 we assumed the title Edison Phonograph 
Agency to indicate that we were in the business of furnish- 
ing phonographs and other supplies,’ is that statement 
true? , 

74 A. That is. 

75 x Q. On the same page, lines 24-25, you state “ we 
have not, for some time, used this letter heading, and have 


‘ 


-. none of them printed in our possession at the present time, 


and have not had any for some time past,” is that so? 

75 A. Yes. 

76 XQ. I will call your attention to that affidavit, page 
8, line 17,‘in which you speak of a stencil. Please state 


_in full what that stencil was, under what circumstances it 


was prepared, and what use was made of it. 

76 A. The stencil read: “Hawthorne & Sheble, sales agents, 
604-606 Chestnut Street, Philadelphia,” to the best of my 
recollection: This stencil is probably still in existence at the 
National Phonograph Co.’s hands. We arranged with Mr. Gil- 
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tS ie “protecting and advertising the arrangement we had 


ee _with Mr, Gilmore, that . any customers we created in 
‘New England, or in the territory assigned to us, that he 
would protect us on their future business. 

-78"X Q. When was this arrangement in regard to’ the 
ea made with Mr. Gilmore ? 


Q Where did you procure this stencil ? 
: We had it wanes” I think, in Philadelphia, and 


<Q. Was any other apne besides the one of this sten- 
cil a pon goods shipped by the works upon your orders ? 
: » 80 A I think they marked each shipping case contain- 

ng the phonograph. with the type or style of phonograph 
d of whe box, and also whether it had an automatic 


followed this practice. before ‘changing their system of 

gave both an automatic Barres nest and a recorder 

wh machine, >. ff 

I call 3 your attention a page 11 of your affidavit, 

) to 88, in which you say that in March, 1899, you 

otified that you would not be supplied with any more 

honographs or supplies by the National Phonograph Co., 
it true? i 

.. We received such a notification. 


is ational, Phonograph ‘Co, refused to sell you the phono- 
M pesrerhe Bo supplies dealt in by them? 


ae 33 


82 A. There was a letter written to the National Phono- 
graph Co. in regard to repair work. We asked them if they 
would furnish repair parts to us, and they replied that they 
would be willing to repair machines for us, but other than 
this they have refused to fill our orders. 

83 X Q. Have you since that time received from the 
National Phonograph Co. any phonographs, records or sup- 
plies dealt in by them ? 

83 A. Not directly since they refused to fill our orders. 

84 XQ. Have you received any such phonographs, 
records or supplies indirectly ? | 

84 A. We have. 

85 + Q. From whom? 


Counsel for Respondents instructs the witness that he is 
not called upon to reveal any confidential matters connected 
with his business, and that the source of supply is of such a 
nature, mrt 


85 A. We have bought them in the open market. 

86 X Q. From what person, persons, corporations or cor- 
poration have you bought phonographs, records and supplies, 
of the character mentioned above, since the National Phono- 
graph Co, refused to sell them to you as just stated by you, 

together with the names and dates and articles purchased 
in detail ? 


Counsel for Respondents repeats the objection and in- 
structs the witness again that he is not required in this ex- 
amination to reveal confidential details of his business or 
the source of supply, as requested in the question just asked, 
and further for the reason that the said question is imma- 
terial and irrevalent. 
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¢ “secured our supply of such. goods, would invariably have 
oS lead. to. our financial ruin. And should we now divulge 


“put to you? 

87 nA For the reasons as stated above, I do. 

: 88 X'Q... What harm would it work to your friends and 
etuittes associates if you gave the information which you 

, have refused to give eee 

* 88 A, It would probably lead to their being placed on 

the: suspended dealers’ list. - Undoubtedly such action will 

en immediately by the National Phonograph Co. 

89 Q, Since the time the National Phonograph Co. re- 


« manufactured by the Edison Phonograph Works and sold 
~~ by the National Phonograph Co. 

Ss A 89) A, ‘We have, ; 

ES Se iy 904 Q. What reason. have. you for believing that the 
ites ix phonographs, records and supplies which you sell as the 
yaks - product: of the Edison Phonograph Works, and as the out- 
fins Ae pu of the National Phonograph Co,, are such production 


an ‘output and not machines, records, and supplies made in 
imitation of such production and output? 
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90 A. Because the phonographs have been received in 
the original cases that they were shipped from the Edison 
Phonograph Works, records cime to us in boxes with the 
label on them that they were Edison records, and the goods 
have been identical to the goods we handled previous to the 
National Company having placed us on the suspended 
dealers’ list. I know of no other phonograph on the market. 
than the Edison phonograph. 

91 x Q How can you tell that the original cases to 
which you refer were not imitations of the cases in which 
the goods manufactured by the Edison Phonograph Works 
were packed ? 

91 A. The cases have always borne the same identical ” 
appearance as the packing cases used by the National Phono- 
graph Company in shipping phonographs, and with each 
phonograph received we also received the instructions or 
literature issued by the National Phonograph Company and 
packed with the Edison phonographs. 

92 XQ. All that you know about the genuineness of these 
goods, so far as the packing cases are concerned, is that the 
cases are similar in appearance to those in which you form- 
erly received goods from the National Phonograph Company 
and contained the printed literature customarily included in 
such cases by the National Phonograph Co., is that true? 

92 A. The phonographs have borne’ the trade mark, 
“Thomas A. Edison,” and also have been designated by 
decalcomania or other methods that they were the goods 
sold by the National Phonograph Co. 

93 X Q. My question simply related to the case and the 
literature enclosed. I assume from your answer: that you 
assented to the facts assumed by my question and speak of 
these marks upon the phonograph as additional means of 
proving the genuineness of the articles, am I right in that? 
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16 Sale which you received and sell since you were 
cut, off. by the National Phonograph Co. ? 
The. Home nuh has au decalcomania on the 


| aie: Are there any other marks on the phonograph 
--which you refer to when you say that the machines seemed 
to be identical with those formerly sent you by the National 
e ~ Phonogral Company? 

: tAye Yes 3. they have on them in gold the signature of 


- . Edison ; ; in geld clas I suppose you call it that, 
letters. Bok iath ta 
es These ‘gold letter are decalcomania transfers, 


< 


; ng should ‘ti 


Hi 
lleet tion is that. thes read “ Edison Records,” and “ Edi- 
ewes echo all over the world,” " end a great number 


| 98. AY Either printed or lithographed. 
99. ye, » Have you heard of any person or corporation 


~ 
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99 A. Yes. 

100 x Q. Who? 

100-A. There is a concern in Germany that I under- 
stand advertise that they make a machine similar to the 
Edison phonograph. 

101 X Q. Do you know the name of that Company ? 

101 A. Ido not; but I understand that they own Mr. 
Edison’s phonograph patents for Germany. 

102 * Q.. Did you ever hear of phonographs or parts of 


phonographs being manufactured by a man named Moore in 
p ey g iy 


New York? 

102 A. I have been informed that Mr. Moore has made 
parts of phonographs, but I am not aware of this of my own 
personal knowledge. 

103 xX Q. Did you ever hear of a man named James L. 
Andem, of Cincinnati, Ohio, making phonographs or parts 
of phonographs similar to those manufactured by the Edison 
Phonograph Works ? . 

103 A. No sir. ; 

104 x Q. In your direct testimony, you stated that in 
January and February, 1899, your sales fell off on account 
of “uncertainties ;”’ what do you mean by uncertainties ? 

104 A. “What I refer to as uncertainties was the fact 
that our orders for phonographs and phonograph goods were 
the subject of continual delay at the Edison Phonograph 
Works due to instructions issued by Mr. Gilmore not to fill 
our orders until he said so. 

105 X Q. In your direct examination you stated that 


‘since March, 1899, when the National Phonograph Co, re- 


fused to sell you any more goods and placed you on the sus- 
pended dealers’ list, your business in phonographs, records 
and supplies materially decreased. Would your books show 
the volume of your business from the time you first made 
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I think they aan 
“Oi Are all your books showing that business 
November, 1897, to the present time in existence and 


108 A, They monte be under the supervison of Mr. 
Sheble my partner. 
x. Q. Are they under your control ? 


Sa ea LETS AD OLE 


eee manufactured by the Edison Phonograph Works, 
“and bought by your firm from the National Phonograph 
: Co, or! others, and showing the dates of such sales, their 
“amounts and the names and addresses of persons to whom 
a: ivheg ‘sales were made from November, 1897, down to the 


duction of books, and states that he has no objection to hav- 
“ing Respondents produce their accounts with the National 
Phonograph Co., but that he objects to the request so far as 
it asks for information regarding sales teany parties, and will 
instruct the witness that he is not bound to produce accounts 


SE ae ee ee 
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showing such sales, as they pertain to confidential matters 
of their business. 


Counsel for Respondents is authorized to state that the 
books of the concern of Hawthorne & Sheble are in. exist- 
ence, and can be produced at any proper occasion. 


111 xX Q. In view of the instruction of the counsel for 
Respondents, do you refuse to produce these books, as re- 
quested in the foregoing question ? 


111 A. _We are willing to produce our books as far as | 


the account with the National Phonograph Co. is concerned. 
112 X Q. Do you refuse to produce your books showing 
the sales referred to in the request made by me as aforesaid ? 


Counsel for Respondents objects to this request and re- 
peats his instructions previously stated. 


112 A. I would so refuse. 

113 X Q. I ask you to produce for examination your 
books of your firm showing sales from November, 1897, 
down to the present date of phonographs, records and sup- 
plies purchased by your firm from the National Phonograph 
Co., showing the amounts of sales, dates, names and ad- 
dresses of purchasers. 


Counsel for Respondent objects to this request as it re- 
quires the witness to state the names of the purchasers, 
which is a confidential matter pertaining to their business. 
Respondent is willing to state the amount of sales, but does 
not consider that he is called upon to state names of pur- 
chasers, and consequently he repeats the instruction hereto- 
fore given that the witness need not answer this question. 
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: Q. In view of the foregoing instenoéions do you 
eas fuse to produce these books, as requested ? 
wine ae A Yes, 


a ‘that he is cae to submit books to show amounts and pur- 
pohases from the National Phonograph Co., and the amount 


2 parties, also the amounts of their sales of phonographs and 
~ supplies, and also the discounts at which such sales have 
“been made, but that he will instruct witness that he need 
ot state the names of Parties from whom they have pur- 


‘a3; of. the Fertloe to whom they have sold. 

es oh: 

sina Counsel for Respondents therefore states that as repre- 
Aa senting Respondents, that in pursuance of instructions from 


_ question oucuddad’ by Counsel for Complainant and to 
. aries, the books for such examination as requested. 


“nip manufactured by.the Edison Phongaranh Works, 
and sold by the Natianal Phonograph Co., purchased by the 
efendants from persons other than ihe National Phono- 
raph. Co., including the dates, amounts and names of such 
persons, and also the sales by the Defendants of phono- 
a erebe records and supplies purchased by the Defendants 
* from the National Phonograph Co., and sold by them be- 
‘tween November, at ae the een time, giving the 
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dates, amounts and names and addresses of vendees, and 
also sales of phonographs, records and supplies manufactured 
by the Edison Phonograph Works and sold by the National 
Phonograph Co., and purchased by the Defendants from per- 
sons other than the National Phonograph Co., giving dates, 
amounts and names and addresses of vendees. 


115 XQ. Please state in detail the circumstances of the 
purchase of phonographs and supplies by your firm from the 
Receiver of the North American Phonograph Co., giving 
dates and amounts and other particulars ? 

115 A. Iam conversant with these details in a general 
way only; that is, I know the result attained. Mr. Sheble, 
my partner, conducted these negotiations almost alone. 

116 X Q. What were the results of which you speak ? 

116 A. Mr. Sheble closed an arrangement with Mr. Edw. 
F. Leeds, who, at the time of the North American Phono- 
graph Co. going into the hands of a receiver, was the North 
American Phonograph Co's manager of their Philadelphia 
office, which was located in our store, they renting from us 
a certain space in our store. Mr. Sheble’s negotiations were 
with Mr. Leeds and we purchased the assets that were in 
our store at the time of the North American Phonograph 
Co. going into the hands of a receiver. When this deal 
was made, some portion of the goods were taken by Mr. 
Leeds, some phonographs, I believe. We, as a firm, then 
made an agreement with Mr. Leeds to buy our phonographs 
and supplies through the firm of Walcott & Miller, or Wal- 
cott, Miller & Co., which included Mr. Leeds, Mr. Walter 
Miller and Mr. Cleveland Walcott. The business, after we 
purchased the assets of the company, was carried on by us 
in the same location. 
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“118 x a. ‘If you had 1 no dealings with him personally, 
~~ did you have any dealings with him impersonally ? 
on B.A. | When we paid Mr. Leeds for the assets, I think 

bn a was secured for the money from the Receiver of 

_. the North American Phonograph Co., I am not positive. 
-- 119. *-Q. You know nothing shat any dealings with 
the, Receiver of the North American Phonograph Co., ex- 
~~ cept so far as this receipt was concerned, do you? 
mn 119° Ar. I know that Mr, Leeds conducted the negotia- 
tions, 
120.5 x Q. Your negotiations therefore were only with 
Mr, Leeds, were they not? 
ae 120° ‘A, My personal negotiations —Mr. Sheble may have 
more light on that subject to offer, Mr. Sheble i is fully in- 
formed on this subject. 
121, x Q I understand, then that you have no ra 
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ble, is that right? , 
«121A. Yes, with my. Gaston’ 
‘ee 122. x Q. Can you state what amount of stock, consist- 
ne of phonographs, supplies and records you purchased 
. from the Receiver, if so, please state so ? 

122 A, I do not recollect. _ 
123. x Q. If you cannot give that information, can Mr. 


123) fAS) ats Sheble ean answer for himself, our — 
uld parabably show it. 


Pree ee ere 


tween Mr, Leeds and, your ag were conducted by Mr. She- } 
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and supplies purchased by your firm from Mr. Leeds about 
which you have just testified ? 

124 A. I do not know. 

125 K Q. Who would know about that? 

125 A ° Probably Mr. Sheble. 

126 X Q. If Mr. Sheble does not know, is there anyone 
else who would know ? 

126 A. I think not, unless Mr. Leeds would know about 
the transaction. 

127 X Q. Then the information in regard to this matter 
is entirely in the knowledge of Mr. Sheble and Mr. Leeds, 
so far as you know ? 

127 A. Yes. 

128. XQ. After you ek these assets of the North 
American Phonograph Co. from the Receiver, consisting of 
phonographs, records and supplies, how long after that did 
you purchase from the Receiver of the North American 
Phonograph Co any such goods? 

128 A. We purchased our goods through the firm of 
Walcott & Miller, or Walcott, Miller & Co. 

129 x Q. You did not then purchase anything directly 
from the Receiver of the North American Phonograph Co. ? 

129 A. After the transaction was closed by our buying 
the assets of the North American Phonograph Co., I do not 
think we did. 

130 X Q. Did you purchase these assets, about which 
you have spoken, directly from the Receiver ? 

130 A. I state that these negotiations were conducted 
by Mr. Sheble, and I am not clear on the subject. 

131 X Q. You do not know then whether or not your 
firm had any direct negotiations with the Receiver of the 
North American’ Phonograph Co. 

131 A. It was understood that we were dealing with 
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ln of the North, American Phonograph Co. in 
fale with Mr. Leeds, he conducted the negotiations, per- 
s with the Receiver. 


re ne 
. 182A. I am not positive 
+138 *Q_ Please state your knowledge in regard to this 


188 A>. After we arranged with Mr. Leeds, he, as I 
“understand, it, acted as a representative of the Receiver of 
the North American Phonograph Co., we purchased our 
goods. from Walvott & Miller. I feel almget positive that 
we haye a direct receipt from the Receiver of the North 
EEA ririoon Phonograph Co., I am not sure. 

et x Q. What is that receipt for? 

184 A. For money paid for the assets of the North 


135 X Q. White hat receipt ? 

/185 A. I do not know. 

36. XQ. When did bie last see it? 

136 A, I do not know, ° 

ot 187: XQ. Did you ever see it? 

187 A. I am not positive that there is rs a receipt, 
oy but I think so. 

; 188 x Q. WAR makes you think so ? 


an Receiver of the North American Phonograph Co., 
‘ eae _whether that room passed into our hands, or not, I do not 
e sf 


: 
' 


ST TR OR eS ant oe eye 


OCTETS AE ES SE WR, 2 yen ee ee 


45 


139 x Q. Then you were not certain whether you have 
seen such a receipt? 

139 A. Iam pretty positive on the subject, that I have 
seen such a receipt. 

140 x Q. If you are positive about that why can you 
not state as to whether you saw it? 

140 A. Because this transaction occured several years 
ago, and I have hardly given it any thought since. 

141 XQ. Can you not state then within five years as 
to whether you saw that receipt? 

141 A. I presume that it was within a few months after 
the failure of the North American Fagucgeygh Co., which 
was some time in 1894. ; 

142 x Q. In your negotiations with Mr. Leeds, have 
you any personal knowledge outside of his statements as to 
whether he did or did not act for the Receiver of the North 
American Phonograph Co. ? 

142 A. I only know that Mr. Leeds claimed to repre- 
sent the Receiver, and Mr. Sheble is fully informed on the 

other points. 

143 X Q. In your purchase of phonographs, supplies 
and records manufactured’ by the Edison Phonograph 
Works, did you ever purchase them directly from the Re- 
ceiver of the North American Phonograph Co., if not, from 
whom did you purchase them up to the time that the affairs 
of the Ngrth American Phonograph Co. were closed up and 
the Receiver discharged ? 

143 A. Our agreement with Mr. Leeds was that we 
were to buy these goods exclusively from Walcott & Miller, 
which we did. I have no knowledge of our having bought 
direct from the Receiver of the North American Phono- 
graph Co. 

144 X Q. What was the relation of the North Ameri- 
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can 1 Phonograph Co, with you in regard to any use of your 
eae store up to the time the North saesivien Phonograph Co, 
«went into the hands of the Receiver ? 
144 A. They rented a portion of our store at a certain 

a sum per annum for the purpose of a talking machine busi- 

_- ness being conducted there. 

4 145 X Q. At what time did that arrangement begin and 
fey ts when did it end? 
This question and other questions directed to the same 
* point are objected to as not being proper cross-examination, 
as improperly inquiring into the details of Respondents’ 
_ business. 


+ 145 A. When the Ledger Building was burned, I think, 
3 in 1892, and after it was rebuilt, and I was ready to again 

_+-* become possessed of the same, I saw Mr. E. P. Wallace, 

Bigne |» Manager of the North American Phonograph Co.’s business 

: ean in Philadelphia or Eastern Pennsylvania. Their store was 

th me then located on 4th Street, and I arranged to rent them this 

aie space when I was ready to possess the premises, and I think 

: » their lease dated from that time. 

4146 Xx Q. Did your firm, ‘up to the time of the fete! 

eG ae of the North American Phonograph Co., deal in the 
“14 goods sold by them? 

a 146 A. No. 

147 X Q. I understand from your answer to the early 

“questions that you never dealt directly with the Receiver 


_.of the North American Phonograph Co., or sold the goods 
~by them? 


\. 
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Agency, except so far as the sign on your store advertises 
you? 

148 A. In general advertising, no. I came across a 
small tag, a Dennison tag, with ‘ Edison Phonograph 
Agency,” which was probably some of our old left-over 
material, 

149 X Q. Then at the present time, you do not adver- 
tise your business under that name ? 

149 A. At the present time, no—except this sign, 

150 X Q. What was the nature of the exclusive contract 
which you testified you had with Walcott & Miller in re- 


gard to the sale of phonographs, records and supplies ? 


Please state details. 

150 A. We were simply to buy goods from them exclu- 
sively ; that is all there is to it. 

151 XK Q. Was there any arrangement under which they 
were not to sell goods to other persons doing business in any 
territory in which you did business ? 

151 A. I think there was. 

152 + Q. What was that seeraerncat 2 

152 A. They agreed if we purchased our goods exclu- 
sively from them to sell us in Philadelphia exclusively. 

153 < Q. Was there any time limit put upon this ex- 
clusive arrangement between you and them ? 

153 A. I think so. 

154 X Q. What was that? 

154 A. I do not remember. 

155 X Q. Is there any one who can testify in regard to 
that, and if so, who? 

155 A. I think Mr. Sheble can. 

156 X Q. You have testified in your direct examination 
in regard to an agreement between yourself and the National 
Phonograph Company making you agents exclusively i In a 
certain territory, was that agreement oral or in writing ? 
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Se Yi = a ee x Q. With whom was it made? 
157 A.W. E. Gilmore, 

168 x Q. What Mgcimeak? was covered by that agree- 
a “ment 
‘158 A. Philadelphia and surrounding territory, and 
eM Gilmore stated that he wished us to look after south 

and southeastern trade, and he referred inquiries to us con- 
: stantly from those points. 
169 X Q. Please state as nearly as you can .the exact 


ba “anxious for a good caremariatve in Philadelphia, and as 
‘long as we pushed the business and worked to create a de- 


‘ao x Q. Was any a aint ever made to you by Mr. 
ilmore or any one, representing the National Phonograph 


ess than the price established by the National Bhunseratk 
‘Company, if so, what was that complaint? Please state all 
the conversation in regard to it fully. 

~160 A. In letters to us the National Phonograph Com- 
, any mentioned that they had been told or informed that 
we had quoted certain discounts, but they did not find any 
~faalt with us about it.’ Mr. Gilmore came to Philadelphia 


Shad been ouittngee prices, We asked him for the proof, and 
e@. mentioned some firm in St. Louis of which we had no 
~ recollection, nor could we find we had ever written such a 
firm. He claimed that we offered to pay freight to St. Louis. 
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I do not think we ever did so. We have always maintained 
prices, and even after we were cut off by the National Phono- 
graph Company we maintained the retail prices on phono- 
graphs and records, and do to this day. It is Mr. Sheble’s 
instructions and my instructions to our salesmen to maintain 
prices. 

161 x Q. Why do you give the instructions to your 
salesmen to maintain prices ? 

161 A. We are constantly instructing them about our 
business, and have been particular on this point, as we have 
been charged with cutting prices. 

162 x Q. Has the National Phonograph Company pur- 
sued the plan of objecting to the sale by jobbers and retail 
dealers of goods sold by them at a price less than the schedule 
established by them ? ; 

162 A. Yes. 

163 X Q. In what way has that objection been made? 

163 A. Orally, by Mr. Gilmore. Also in letters which 
we have received from the National Phonograph Company. 
I have in mind a particular letter received, signed by Mr. C. 
H. Wilson, complaining about price cutters in New England, 
the Taylor Music House and Stillman B. Call, of Springfield, 
Mass. I made a trip to Springfield, Mass., and induced Call 
and the Taylor Music House to sign an agreement that they 
would not cut prices, and I think we submitted it to the 
National Phonograph Company. 

164 x Q. Had this objection to selling the phonographs, 
records and supplies sold by the National Phonograph Com- 
pany, at prices less than those established by that company, 
been made generally by the National Phonograph Co. to the 
various dealers throughout the country ? 

164 A. They have issued circulars and letters to this 
effect. 
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In the letters offered in evidence, in connec- 
n with your direct testimony, there appears some which 
seem to relate to the Taylor Music House, and to Stillman 
B, Call, are those the letters you have just referred to? 
165. oAy Yea. 

-166.* Q. In your aimee testimony you speak of C. KE. 
Stevens, and the business carried on by him and the rela- 
; tions which you think he holds in connection with the 
~~ National Phonograph Co. and Mr, Edison; from what 
source did you derive the information from which you 
arrive at these conclusions ? 

166 A. From Mr. Edison’s letter to Mr. Stevens, and 
- the fact that he advertised himself as selling agent. 

167 x Q. This letter from Mr. Edison which you refer 
tb is, is it not, the letter which Mr, Stevens prints in fae 
~ simile 1 in his letter heading ? 

9,167 A, Tiley i 

poe » 168 « Q. In addition to fhat, the only other ground 
“you have: for your conclusions is the advertisement by Mr. 
__ Stevens that he is the sales agent of Thomas A. Edison and 


wi L08..A, I dictated foreign inquiries for rhonographs 
. ‘and phonograph supplies are referred to Mr. Stevens. 

~ 169. x Q. What is the source of your information in re- 
geed to this? 

169 A, The talke I have had from New York export- 


mide 1 70 as The ad verding department of as & Co. 
ce aval XQ. Is there anyone else? 

“171A. R. F. Downing & Co. 

5172 X Q. With anyone else? 
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172 A. Wilhelmni & Co. 
173 X Q. Is there anyone else, if so, please state them 
all to save repeating this question ? 

173 A. There are a number of others, I cannot recall 
their names. 

174. X Q. With whom did you talk who is connected 
with Peabody & Co.? 

174 A. I do not know his name, I met him in the office 
of Peabody & Co. 

175 * Q. When did you meet him? 

175 A. I think some time in February, 1899. 

176 X Q. What was the conversation you had with him ? 

176 A. We had placed a contract for advertising with 
Peabody & Co., and I explained to this gentleman that we 
would not care to continue the contract, as it was doubtful 
if we could secure phonographs to fill orders, that the 
National Phonograph Co. had thrown down Mr. E. M. Pres- 
cott in favor of C, B. Stevens, and that we were probably 
going to be treated in the same way. This gentlemen said 
that he understood that the phonograph business was a very 
peculiar one. I had another meeting in March with him ; 
he stated that he would not hold us to the contract, as he 
appreciated the fact that if we were cut off in our supply, 
we could not compete with Mr. Stevens, who was in every 
favor with the National Co. 

177 X Q. With whom did you talk who is connected 
with Downing & Co.; when did that conversation take place, 
and ~~ was said ? 

177 A. Some few months ago I talked with Mr. Thomas 
F. ed of the firm of R. F. Downing & Co., in regard 
to handling a shipment of goods for our house for South 
Africa. Mr. Downing at that time said that he had pur- 
chased his phonograph goods at one time from Mr. F. M. 
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Prescott, but through some arrangements he could not 
understand he had now to purchase them through Mr. C. 
c _E. Stevens. 

178. x.Q. Was at the entire substance of the conver- 
pention you had with Mr. Downing? 
nee 178 A, We. talked about a emit he wished to pur- 


ee os, sell ioe goods, and he snip Gal he had been purchas- 

eng’ from Mr, F. M, Prescott, but Prescott would not fill his 

_ orders promptly and that he was forced to buy through Mr. 
_ (,.E, Stevens, The interview was short. 

i‘ 180 x Q. In your direct testimony you have spoken of 
~. goods which you manufacture and which you originated. 

What goods do your refer to. ., 

180 A. We manufactured horns, made of brass, horns 

quinde of tin, aluminum, silveroid and various metals. We 

--“manufacture stands and horn ‘cranes and various devices and 


for previous purposes, - . We manufacture cabinets and carry- 


i ‘the talking machine business, 
ep 181 x Q. Are these articles to which yeu refer patented ? 
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machines other than those manufactured by the Edison 
Phonograph Works, sold by the National Phonograph Co., 
and covered by the patents of Thomas A. Edison ? 

183 A. The horns can be used with any type of talking 
machine; the horn stands support the horns; the record 


carrying cases are adapted to carrying Edison records, or 


records made on similar blanks, so on with the rest of the 
goods. 

184 X Q. What do you mean by similar blanks? 

184 A. I refer to blanks made by the Columbia Co. 

185 x Q. Are these last-named blanks made by any of 
the companies with which Mr. Edison is connected ? 

185 A. Ido not think he makes Columbia blanks. | 
suppose Mr. Edison or his companies make the blanks they 
use, and the Columbia Co. make the blanks they use. 

186 X Q. When you speak of the blanks made by the 
Columbia Co., do you mean the blanks made by the Ameri- 
can Graphophone Co. and sold by the Columbia Co. ? 

186 A. I suppose technically that would be the correct 
answer. The Columbia Phonograph Co., as I understand it, 
are the sole selling agents of the Aventis Graphophone 
Co., the same as the National Phonograph Co. are the sole 
selling agents of the Phonograph Works. 

187 X Q. Is it not generally known that the American 
Graphophone Co. is the principal rival in its manufacture of 
the Edison Phonograph Works ? 

187 .A.° I do not know as they are considered rivals. 1 
understand at one time that Mr. Jesse H. Lippincott con- 


_ trolled the production of both companies in one concern. 


188 xX Q. At the present time, are not the types of the 
American Graphophone Co. and the Edison Phonograph 
Works sold in competition throughout the United States ? 

188 A. Ishould presume they were. 
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- .189 x Q.. Do you not know that they are? 
“189 A, It is hard to define the matter. I know that 
when the price of one é¢oncern is raised on a certain article 
_ of manufacture, the other company shortly follows suit, or 
_ almost simultaneously asks the same price. 
190 X Q. On the other hand, if the price of an article 
ne ‘of manufacture of one company is decreased, does not the 
other company soon follow suit and meet the cut in price? 
Da 190 A. I presume that they have an arrangement that 
“works both ways, either up or down the scale. 
Dh, 191 x Q. Is your knowledge of the talking machine 
_ business as indefinite as your knowledge of the business 
he ~ competition of these two companies ? 
191 A, Iam learning every day. 
192 X Q. Question repeated. 

8 A. I think I have a fair knowledge of the talking 
» machine business, but I certainly feel incompetent to judge 
“the standing of the many ideas of the six or seven compan- 
es that are required tw sell the products of the two concerns. 

193 x Q, Please state generally your negotiations with 
“Prescott i in regard to purchasing his business, and what por- 
‘tion-of his business you negotiated with him for? 
~* 193 A. I called on Mr} Prescott, and at that time he 
» stated that he would be willing to dispose of his phonograph 
business on account of the large increase and gratifying re- 
. turns he was receiving from his gramophone business, and 
he thought that by disposing of this part of the business to 
us, it would end the strife that was then growing between 
_ himself and Mr. Stevens, 

- 194 X Q. Did this negotiation cover Prescott’s entire 

. phonograph business or only part of it? 
194 ‘A. It covered his phonograph business; it did not 
.~ cover his. gramophone business. 
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195 X Q. Did it cover his graphophone business ? 

195 A. Yes; phonographs and graphophones, phono- 
graph and graphophone records, and phonograph and 
graphophone supplies. But was entirely distinct from his 
gramophone business or his other lines of goods that he 
was handling, such as electric novelties, bicycles, sewing 
machines, etc. 

196 X Q. When was this negotiation carried on? 

196 A. It was the subject of some conversation in the 
month of February, in the early part of February, 1899. 

197 X Q. At that time was Prescott handling goods 
which were the output of the American Graphophone Co. ? 

197 A. He was. 

198 X Q. What means have you for knowing this fact ? 

198 A. I think we sold him some ourself. There was 
no reason why we should not. 

199 x Q. Do you know anything about his handling 
the output of the American Graphophone Co., except the 
fact that you sold him some of the goods and their output ? 

199 A. He has been purchasing from the Graphophone 
Co., and still purchases from the Graphophone Co. 

200) * Q. How do you know that? 

200 A. Mr. Prescott told me so. 

202  Q. Your information in regard to the goods which 
he was handling came from information given by him to you, 
is that right? 

202 A. He has so told me. 

203 * Q. Have you any means of information in regard 
to this outside of his statements; if so, why ? 

203 A. Iwas in his office one day and saw him write « 
up quite a large check for the Graphophone Co,’s goods. 

204 X Q. To whom was the check written ? 

204 A. To the Columbia Phonograph Co. I think. I 
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4»: saw him sign the check and hand it to the collector of the 
Columbia Phonograph Co. | 
205 X Q.. What was the amount of the check, as near 

-. as you can remember ? 
~~. 205 A, I do not know; several hundred dollars. 
el 906 XQ. When you say several hundred dollars, do 
you mean more or less than $500 ? 

206 A. I think less than $500. 

207 * Q. Was it more or less than $100 ? 

207 A, It was between three and four hundred dollars, 
I think, : 

208 * Q. Do you know a man named Grossman, and 
what business does he do and where does he carry it on? 


shee This question is objected to as not proper cross-examina- 
Ry Mey 208° A. J. H. Grossman & Co. are exporters, freight for- 
He A 'warders, and handle goods, I presume, in the same fashion 
pk as all exporters do. I think their office is now on Liberty 
‘ hg tide eae Street, New York. 

hae 209 XQ. Do they export phonographs and other goods 
~ sold by the National Phonograph Co. ? 

+» .209 A, So I understand. . 

: it “5 210 XQ. Have you ever sold goods to that firm or have 
5.4 Suunst they ever shipped goods sold by you to purchasers outside 
+». of the United States ? 


aoe This question is objected to as not proper cross-examina- 
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210 A. We sold Crossman phonographs, and at the 
time notified them that we would sell them for export only, 
and also notified them that under no circumstances were 
they to sell F. M. Prescott, and I think we have a copy of 
a letter to that effect that we wrote them, and I think we 
have a reply stating that they would not sell Prescott. 
They could not have sold Prescott because we never di- 
rectly or indirectly gave them better than 40 per cent dis- 
count, as our books will show. Mr. Prescott could not han- 
dle these goods because 40 per cent was the discount that 
exporters in New York City were obtaining at that time, 
who purchased the same quantity of goods that Crossman 
did. Consequently, as Crossman paid freight from Philadel- 
phia to New York, he actually bought the goods at less dis- 
count than 40 per cent. The reason that we stipulated they 
should not sell the goods to F. M. Prescott was due to the 
instructions we had received from Mr. Gilmore to be careful 
to see that we did not ‘sell Mr. F. M. Prescott phonographs 
directly or indirectly. 

211 XQ. Please state in detail the improvement in the 
phonograph which you state you or Mr. Sheble or both of 
you discovered, including the method of operation, the pur- 
pose and the beneficial results which you claim were attained 
by your improvements, which you have referred to in your 
direct examination ? 

211 A. The machine which we worked on, in fact, | 
might add, there were several types of machines that we 
worked on and submitted the models to Mr. Edison, One 
type of this machine was as close to the present type of con- 
cert phonograph as would be possible to make it, without 
copying detail for detail, that is, I mean, the general resem- 
blance and effect. It had a similar diaphram arm, and we 
placed on this arm, or on an arm, a shaving knife, working 
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2 Shears to the principle of the shaving knife on the present 
: concert phonograph, that is, it had adjustment radially to 
the sound record, The machine had a large mandrel, the 
“same size as the present concert phonograph, the same main 
shaft, a driving pulley, a back rod sleeve, to which was a 
feuide arm attached, fitted*with guide nuts. It had a swing 
arm or gate the same type as the concert phonograph, the 
“results from this type of machine as produced by us was 
~the same as the present type of concert phonograph. With 
"this model, I also submitted a machine with the smaller 
mandrel to accommodate the smaller blanks Mr. Gilmore 
submitted to us for experimental purposes. I also submitted 
an arm to which you could fasten a graphophone record; I 
also, submitted an arm to which you could fasten a Bottini 
arm orone working on the same principle as the Bettini 
diaphram, which I referred to is the method of clamping the 
arm in the rear of the cylinder. In fact, Mr.-Sheble and 
myself. tried to cover in this experimental work and model 
ne these features, Mr, Gilmore was anxious to have us 
ork on such a machine as was evidenced by his letter in 
hich he stated that he would take care of us on the first 
type, ~ Also in regard to prices, Mr. Gilmore refers in one of 
is letters that we had many conversations in regard to this 
machine, which is a.fact, and all related to its salability and 
ee 210 our getting it out. 

212 XQ. In my question, I asked you to state the dif- 
ua ‘ference: between the phonograph which you say you and 
‘Mr, Sheble invented and the ordinary type of phonographs 
manufactured by the Edison Phonograph Works, such as, 
h «for example, the Home Phonograph, offered in evidence by 
the cae 


but very dissimilar in its results, The great discovery was 
the increase of speed and the results produced by the 
machine from its construction. The record re-produced on 
the machine we produced is considerably louder and more 
distinct than the small record known to the public before 
that time. 

213 x Q. I understand then that the only difference 
between the machine which you say you and Mr. Sheble 
devised was an increase of speed and a louder re-production 
of sound, is that a fair statement of the improvement which 
you say you and Mr. Sheble devised ? 

213 A. The increased volume of sound was all that we 
were trying to secure, and we accomplished it by these 
means. 

214 < Q. What do you mean by increase of speed ? 

214 A. We accomplished this by running the phono- 
graph we devised at the same normal rate of speed as the 
smaller types of machines, which is about 120 revolutions 
to the minute. The increased size of the cylinder to about 
three times the surface size of the smaller cylinder increased 
the ratio of speed, as the main shaft and cylinder revolved 
at the same speed as the sinaller cylinders. 

215 X Q. If the cylinder of the machine which you say 
you devised revolved at the same rate of speed, namely, 120 
revolutions a minute, as the ordinary phonograph, what do 
you mean by saying that your machine had an increased 
rate of speed ? 

215 A. The surface of the blank or cylinder of a five- 
inch cylinder if revolved at the same rate of speed as a 
small cylinder would pass the reproducing point three times 
as fast as a sound cylinder would pass the reproducing point 
on the small cylinder. I am not positive about the correct 
mathematigal calculation, but off hand I should say the 
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' * “speed of the sound wave passing the reproducing point 

_~ would be about.3 times as fast, 

= 216. Q, I understand then that the improvement, 
~~ which you claim, consists simply in having the cylinder of 

- a larger size instead of the cylinder ordinarily used ? 

Hi 216% A, We produced a machine with a larger mandrel 
that. required a larger cylinder, that required a larger arm 
to sustain the diaphram, and the blank when placed on the 
i mandrel would revolve about three times as fast as the small 
ps blank, that is, the surface. speed of the blank or perpherial 
“motion of the blank would he about three times as fast as 
_the smaller cylinder. 

217 XQ. Do I understand that that is the sole mark 
Vand type « of machine which you and Mr. Sheble devised. If 
“it has -any other merits please state them ? 

a 217, A.’ The results attained by us were increased sound. 
This, we considered a great importance, and the fact that 
there are thousands. of these machines and records sold 
mee _ monthly is sufficient evidence in this respect. 

> 218. X Q, Was this increase of sound, which you claim, 
due solely to the increased size of the blank ? 

»., 218 A, Not entirely, » 
219 X Q. To what other cause was it due? 

'* 219 A. It was due to making a record with a better re- 
cording diaphram. This was done by.changing the angle 
of ‘the cutting point on the recording diaphram. And with 
_ the machine submitted to Mr. Edison I submitted a recorder 
_with which I made sound records on the machine we pro- 
duced, which were easily, at that time, three or four times 
; . as loud as the ordinary record. 
ie 220 x Q. What was the improved angle of the cutting 


i 220A, Changing the recording point to a more acute 
angle with the surface of the sound record. 
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221 x Q. Do you know what the angle was that here- 
tofore had been used for the recording point in making rec- 
ords for phonographs in the ordinary method ? 

221 A. Iam acquainted with that angle. 

222 XQ. What is it? 

222 A. The recording point on an ordinary recording 
diaphram made a sharper cut and not as deep in the record- 
ing surface. By changing the angle of the diaphram re- 
cording point to accommodate a sharper angle with the rec- 
ord blank, it cut with more of a sloping cut, and that added 
to the increased speed of the surface of the wax recording 
blank and enable anyone to obtain a louder record by that 
means. 

223 X Q. What difference was there between the angle 
heretofore usually used in making records on phonographs 
and the angle employed by you in the recording point of the 
improvement devised by you? 

223 A. The angle of the recording point on the machine 
we devised cut with a more sloping cut and the recording 
point used on the diaphram, in use before that time, cut with 
a more narrow cut. 


- 224 * Q. What was the diameter of the blank cylinder» 


used by you in the improvement devised by you as before 
stated ? 

224 A. Mr. Gilmore submitted two sizes, one I think 
about 44 inches in diameter from surface to surface, and the 
other about 5 inches in diameter from surface to surface. 

225 * Q. Did you use any blanks for this alleged im- 
provement, except those furnished by Mr. Gilmore ? 

225 A. Yes, we did. 

226 X Q. What blank ? . 

226 A. We obtained a blank about 5 inches in diameter 
and made our tests with that. 
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297. x Q ‘Where did: ‘you get that blank ? 
DY fi TAY ‘It was sent to us by Mr. F. M. Prescott. 
| 228. XQ. Do you know where he got it? 
at ie "998 Avs T think from the Columbia Phonograph Co. 
Det 229 x Q. How long had the Columbia Phonograph Co. 
- been making blanks of that size before you got this one to 
_ which you refer ? 
-, 229 A,* I do not know. ve 
230 4 Q. What is your information in regard to it? 
“280 A, Ihave absolutely no means of knowing. 
ee 231 x Q, How long before you started your experi- 
“*. ments did you get this blank, which you referred to, from 
~ Mr. Prescott ? 
oes 28 1LE ALY Hot until our experiments were pryoticalty com- 
Ks pleted, at 
vy 289! be Q. How long had you’ been carrying on your ex- 
" periments before you got this blank from Mr. Prescott? 
ee 232-A. I do not remember the exact date, but I should 
say, off hand, possibly two weeks or longer. 
233 *.Q. How did. you ap ReR to ak, Mr. Prescott to 
send you this blank? 
283 A. Because Mr. Sheble cad I reseived an invitation 
spy ~ from. the American Gramophone Co., or Mr. Edward D. 
ee i a es through Mr, DeGray, of Philadelphia, the manager 
Jo-s4,,0f! the Philadelphia Columbia Phonograph Co., to visit the 
- graphophone factory; and Mr, Sheble and I, ‘wile there, 
_met Mr, F, M. Prescott, who had also received an invita- 
tion ‘to hear this machine. We did not see it, we only 
- heard it; we did, howeyer, see a large blank about 5 inches 
in. diameter, and we adyised Mr, Gilmore of our having 
~ heard this machine; and the way we came to work on it 
was due to Mr, Gilman's anxiety to try and produce a 
; piper, machine, At least, that led to the arrangement we 
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made with Mr. Gilmore. We experimented on this idea 
without ever having seen a machine, as the machine that 
we heard at the graphophone works was entirely hidden 
from view by a curtain, and a hole was cut in the curtain 
and the horn was stuck through. 

234 <Q. Did you learn about the large blank before or 
after you heard this machine at the Graphaphone Company’ s 
factory ? 

234 A. The first large blank I ever saw, that is, 5 inches 
in diameter or thereabout, was shown me at the factory of 
the Graphaphone Co. at this time. 

235 * Q. You saw this blank at the same time, or, at 
least, the same day that you heard the loud machine ? 

235 A. I did. 

236 X Q. Did you understand or get the impression 
that this large blank was used with this loud machine that 
you heard ? 

236 A. The Graphophone Co.’s officials who were pres- 
ent were very loath to show us anything. We asked them 
to show us one of the records, and they complied with our 
request by bringing out a large blank. This is all that they 
would show us. | 

237 X Q. Did you understand that from the action of 
the Graphophone Co.'s representative that the large blank 
was the kind of blank used on the loud machine? 

237-A. They gave us so to understand. 

238 XQ. In what way, if any, did the machine, which 
you say you and Mr. Sheble devised, differ from the ordinary 
concert Graphophone Grand put out by the American 
Graphophone Co. ? 

238 A. We used a different arm for the diaphram. We 
used a different idea for the feed device. And in many 
structural ways the machines were dissimilar. 
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Bs 239 x Q. Did the machines differ materially, in the size 


Dee is heard in recording in relation with the tangent to the sur- 
te a face of the blank ? 
: 239 A, Inthe Graphophone Grand there is an adjustable 
arm, so that a varying angle can be obtained with it, in 
--. moving the arm on the arc of the circle. 
.. 240 X Q. Does your last answer refer to the recording 
ae ont or the reproducing point ? 
240 A, You could adjust the arm for either the recorder 
‘or reproducer. 
241 XQ, Would the iis of the Graphophone 
‘Grands permit of your, adjusting the recording point at the 
angle used by you in peepee the results of which you 


we ectontions Grand. compare with the blank used by 
youi in the improyement on n the phenomeephy devised by you 
and Mr, Sheble? 
:, 242 tA, . The diameter is the: ‘game. 
243, Q. In your direct testimony, the last answer on 
page 14. of the typewritten testimony, you say we do not 
“manufacture them—referring to the phonographs. Did you 
ever. manufacture whe phonographs by which you have just 
> been testifying? — 
~» 248 A, Only those that we Bibinitted to Mr. Edison. 
ue _ 44x Q. How many did you manufacture ? 
- 244 A. There were two or three models submitted to 
me, and since that time we have obtained the consent of the 
- American Graphophone Co. to make a large shaving machine 
for our own purpose. 


Lea 


re of the blank, or the angle of the recording point in which it . 
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245 X Q. Were you sued hy the American Graphophone 
Co. for making phonographs ? 

245 A. Some one saw the experimental machines we 
were making to submit to Mr. Edison in Snedeker & 
Carr’s shop. We did not instruct them to keep the manu- 
facture of these machines secret, they were made in the 
open shop, and from this fact the American Graphophone 
Co. brought suit against us. 

246 X Q What was the result of that suit? 

246 A. We submitted the matter to Mr. Gilmore, who 
wrote us in a reply that he would have to have a copy of 
the Bill of Complaint to secure his attorney’s advice, as we 
asked Mr. Gilmore to protect us in the suit. On the advice 
of our attorney, to whom we explained that we had no idea 
of infringing, decree by consent was thereupon entered. 
After going into the trouble and trying to help, the National 
Phonograph Co. did not offer us any assistance. 

247 X Q. Was there not a case against you brought by 
the American Graphophone Co., in which the question of a 
preliminary injunction was argued before the Federal Court 
in this Circuit? 

247 A. Yes. 

248 X Q. What was that suit about ? 

248 A. They brought a suit against us in 1894, I think. 
And this suit was defended for us by Messrs. Dyer and Dris- 
coll, as attorneys for Thomas A. Edison. Dyer and Dris- 
coll came to Philadelphia and filed the answer for us to this 
Bill of Complaint; nothing came of this suit, as we under- 
stand that Mr. Edison gave the Graphophone Co, a decree 
‘in which he admitted his infringement, and the suit against 
us by the American Graphophone Co. was withdrawn. 

249 X Q. Was there not a suit against you argued on 
preliminary injunction, within the last two years, in regard 
to violating the Bell and Tainter patents ? 
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. -. 249A.” Yes, we gave a decree by consent, as before stated. 
~ 250-X,Q. I call your attention to the decision of Judge 
~ Dallas on motion for preliminary injunction against you. I 
© understand that that was the case to which you first re- 
ferred to’as above, and that after the preliminary injunction 
-a final decree was entered by consent, is that true? 
_ 250 A, In the case referred to, which was argued in the 
early part of 1899, a preliminary injunction was first granted. 
_ Evidence was then taken, in which the defence was that the 
work: was purely experimental. Upon this being evident, 
* the suit was dismissed as to Snedeker & Carr, and we con- 
sented to a decree for a prelimary injunction with the ex- 
_ pressed understanding with the graphophone people that the 
preliminary injunction did not cover experimental work, 
which was the only kind that we have been conducting. 
251 XQ. In your direct examination you were asked as 
to whether dealers in articles, not Edison goods, ever refused 
to sell you their products by reason of your being on the. 
.. suspended list of the National Phonograph Co. You answer, 
' they have. What’ do yen understand by articles, not Edi- 
-son’s goods ? 
251 A. By articles not manufactured by the National 
Phonograph Co.—I am lead to believe, sold by the National 
Bees nertogreph Co. 
i 252 XQ. Do you consider that the experimental phono- 
tae i. vie Ser aphe’ about which we have just testified, would come 
within the catagory of Edison goods? 
252 A, The experimental work that we did was in the 


_ purposes and were not sold or offered for sale. 

ies 253 X Q. Would you consider them if you had offered 
Sey. unteg ake them for sale as Edison goods? 

eae ae 253 A. Not. what we made. Because all the material 
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we worked on was unfinished, there was no motor attached 
to it when I submitted it to Mr. Edison, and it consisted of 
many different parts to procure varying results. 

255 x Q. In your direct examination you say that the 
Edison ex-ray apparatus is a descriptive title of a particular 
style of ex-ray apparatus; what style ex-ray apparatus is 
described by the title Edison ex-ray apparatus ? 

255 A, An ex-ray apparatus sold by the Edison Mfg. 
Co., and by dealers all over the world. It is simply a de- 
scriptive title applied to a certain type of ex-ray apparatus. 

256 XQ. Can’ you deseribe that type other than by say- 
ing it is the article sold by the Edison Mfg. Co., and handled 
by dealers all over the world who purchase it from the Edi- 
son Mfg. Co, ? 

256 A. I am not familiar with ex-ray apparatus and 
merely know when I see it. 

257 X Q. Can you designate the Edison ex-ray appara- 
tus from any other ex-ray apparatus, except from the fact 
that the Edison ex-ray apparatus is one manufactured and 
and sold by the Edison Mfe. Co. ? 

257 A. I am not acquainted with other distinctive 
features. ; 

258 X Q. In your direct examination you say or rather 
refer to the Edison-Rumpkorf Coil, can you designate that 
from any other Rumpkorf Coil, if so, please do so? 

258 A. I cannot. 

259 X Q. To what kind of a coil is the title Edison- 
Rumpkorf Coil applied ? 

259 A. It is a descriptive title applied to a Rutnpkort 
Coil with improvements of Mr. Edison. 

260 x Q. Can you designate those improvements? ? 

260 A. Icannot. I am not familiar with this branch 
of business. 
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foe l 261.% Q. Why did you in your direct testimony say 
C2 ee hati the Edison-Rumpkorf Coil is a descriptive title applied 
to a certain kind of coil? 
261 A,. Because if I had use for one personally, I might 
ask for an Edison-Rumpkorf Coil. ~ 
Sie 262 x Q. If you asked for an Edison-Rumpkorf Coil, 
would you expect to get one manufactured by the Edison 
Mfg. Co, ? ae 
~ 262 A. Not necessarily ; no. 
263 XQ. What would you expect to get? 
_ 263 A, I should expect to secure a machine with Mr. 
~ Edison’s ideas embodied in it. 
at 264 x Q. Is your knowledge in regard to the other in- 
ig ventions and machines, which you have referred to as con- 
nected with Mr, Edison’s name, any more definite than your 
_ knowledge in regard to the Edison-Rumpkorf Coil ? 
. , 264 A, It is a matter of general knowledge that Mr. 
~ Edison's name is used descriptively, for a great many inven- 
tions not handled by him or manufactured by him, or by 
any of his companies, being a descriptive method of showing 
that they have Edison’s idea embodied in them, as for in- 
_ stance, the Edison Electric Light Co., and for instance, the 
__ . Edison-Bell Co., of London. “ 
» 265 xQ. What do you understand that the Edison- 
_ Bell Co,; of London, manufactures and deals in ? 
a 265.4, The. Edison-Bell Co., of London, handle phono- 
graphs: I’ understand they own Mr, Edison’s phonograph 
patents for Great Britian. 
266 XQ, If the word Edison-Rumpkorf Coil means a 
Rumpkorf Coil, having in it improvements devised by Mr. 
Edison, why does not the Edison-Bell having improvements 
connected with it and invented by Mr, Edison? 
Aa title Edison-Bell is used by the London Co. 
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as a descriptive title, very much so, as it signifies that they 
handle or own the inventions or patents in Great Britian for 
the combined ideas of Prof. Bell and Thomas A. Edison. 

267 X Q. Do you not know that the Edison-Bell Co., of 
London, has never sold or handled any phonographs or sup- 
plies except those manufactured by the Edison works ? 

267 A. They have handled such supplies. 

268 XQ. What supplies have they handled? 

268 A. I think they have bought some of ours. 

269 X Q. Of what character ? 

269 A. Horns, horn stands, and possibly some other 
goods of our manufacture. 

270 X Q: What other goods do you include under the 
word possibly ? 

270 A. Way rails, and I think they have purchased cabi- 
nets; I am not positive on this point. 

2971 XQ. In your catalogue, Exhibit 20, on behalf of the 
Defendant, you advertised Edison records, what do you mean 
by Edison records ? 

271 A. As a descriptive title being applied to records 
advertised as Edison records. 

272 XQ. What do you mean by the words advertised 
as Edison records? 

272 A. I mean the records handled by the dealers 
throughout the United States who advertise them as Edison 


records. 
273 XQ. What records are advertised by dealers 


throughout the United States as Edison records ? 

273 A. Records that I presume are made by the Edison’ 
Phonograph Works. 

274 XQ. When you advertise Edison phonograph rec- 
ords, what source of manufacture do you mean to imply by 
that advertisement? 
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274 AL Be, noe records sold by the Potipael ee? 
"Company, © 
; 275 x Q. When’ the National Phrdsgpeph Co. softanail 
if at “to sell you further goods, did they not claim that you had 
ye hPa _ been selling sphongeraphs at a less price than those wanted 

aby that Co, _ 
,. 275 A. At the time Mr. Gilmore cut us off, no. 
ne 276 7X Q. Was that claim made afterwards? 
276A, So we understand, Mr. Gilmore endeavored 
shard to find an excuse to out us off, he visited us and 
nites % Saari us with cutting prices, we asked him to prove it, 
we abut he néver offered any proof. 

277. XQ, Had the question of cutting prices by other 
Pieoless than yourself ever came up between you and the 
~ National Phonograph Co. prior to the time that you were 
“gut off 24g 
eae B11 Ane ‘We never cut prices, We frequently talked 
a a ith Mr, Gilmore about dealers who were cutting prices and 
‘in every instance ‘gave our aid to have such dealers discon- 

_ tinue such cutting of prices, 
. 278 x Q. Why did you give iiss aia ? 

278 A, . Because Mr, Gilmore requested us to do so. 

279 x Q, Had that question core up often with you in 
_ regard to other dealers who were alleged to have cut prices ? 

_279 A, Quite frequently. 

“280 X.Q. Did the National Co. make a point of stop- 
ping this cutting of prices? 

280 A. They tried it, . 

.281 x Q,. In your letter of March 15, 1899, addressed 
Mtn you by Wm, E, Gilmore, Manager of the National Phono- 
ake Co,, marked, Exhibit 46, on. behalf of the Defendants, 
ne reference was made to a letter of the 11th instant, have’ you 

“a 8 Copy of that, letter, if so, will you please produce it? 
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281 A. I think we have; if we can find it we will pro- 
duce it. 

°282 x Q. I notice that the exhibits, consisting of letters 
from No. 1 to No. 69, have in many cases pencil marks upon 
them, are these pencil marks in the original letters or have 
they been made subsequently ? 

282 A. They were made subsequently. 

283 XQ. In Exhibit No. 19, the 4th line from the bot- 
tom, there is a statement from Mr. Gilmore, general man- 
ager, as follows: ‘ We cannot issue a communication such 
as you have written.” What communication is there re- 
ferred to? 

283 A. Mr. Gilmore asked us to draft a form of letter 
which he could sign for us to use for advertising purposes ; 
that is what that refers to. 

284 XQ. Have you that letter, or, so far as you know, 
is that in the possession of the National Phonograph Co. ? 

284 A. So far as I know it is in the possession of the 
National Phonograph Co. 

285. X Q. In Exhibit No. 25, I note a number of words 
written in pencil, in whose handwriting are these memo- 
randa ? ‘ 

285 A. I think that is mine. 

286 * Q. In Exhibit No. 58, I note in a reference to an 
agreement stated therein to have been signed by Stillman B. 
Call and Taylor Music House. What was the character of 
that agreement that you remember? 

286 A. Both parties agreed not to cut prices. 

287 XQ. In Exhibit No. 62, reference is made to a 
communication that has been referred to Dyer, Edmonds & 
Dyer, what communication does that refer to ? 

287 A. That refers to a letter we wrote asking if the 
National Phonograph Co. would sell us parts to repair 
phonographs ? 
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288 X Q. .In Exhibit S. B., 11-24-90, also marked No. 
61, reference is made to a newspaper clipping. This refer- 
ence is on the 9th line from the bottom. Have you that 
newspaper clipping; if so, please produce it? 
288 A. No; I have not. 

289 x Q, What was that newspaper clipping about as 
"you remember? 

~s 289 A. I think it eared to a party in Philadelphia by 
the name of Griffith who was using the title of Edison 
Phonograph Co. 


Re-examined: , 


290 Q. You were examined at length by Mr. Hayes as 
- + to marks upon original packages of Edison goods, and you 
stated they were the shipping packages. Did those bear 
any marks of these having been shipped in Orange or that 
ad neighborhood ? 
>, 290 A. I think, in fact, I theryé seen some cases with 
the stencil on, “ National Phonograph Co.” 
eres 291. Qi. The Graphophone Grand was not marketed 
until after the experiments you have heretofore testified to, 
is that not so? 
eee way OLA < We had practically completed our experiments 
‘before the Graphophone Grand was placed on the market. 
«I believe we had the second machine, No. 2. 
292 Q. But’ before you had commenced your experi- 
Sy ahs ments you had seen nothing of the Graphophone Grand, 
.» except.the large blank which you may have imagined 
~ formed part of it?. 
7) 292A, This is all. 
Hog 293: Q, - How soon arn your interviews with Mr. Edison 
“in December and J anuary, of 1898 and 1899, was the con- 
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293 A. Shortly thereafter. 

294 Q. Mr. Edison before that time had not put upon 
the market any phonograph carrying into effect the princi- 
ples you have outlined ? 

294 A. Not to my knowledge. 

295 Q. There were none commercially sold ? 

295 A. No. 

296 Q. Directing your attention to the discussion of 
the Edison-Bell title, is or is it not true that the present 
phonographs comprises inventions of Dr. Bell? 


Counsel for Complainant objects to this question, as it 
does not appear that the witness is competent to give an ex- 
pert opinion as to the various complicated question as to 
what inventions the present phonograph consists of. 


296 A. The present phonograph comprises and uses the 
very important principle as discovered by Messrs. Bell and 
Sumner Tainter of engraving on wax, and by decree entered 
of record, the 10th of December, 1896, in the U. 8. Circuit 
Court, District of New Jersey. Edison admits an infringe- 
ment of the patent. 

297 Q. Does not or does the National Phonograph Co. 
sell Edison records ? 

297 A. .They do. - 


Cross Examined : 


298 x Q. Is your information in regard to the question 
as to whether the phonograph as now sold embodies the 
alleged invention of Bell and Tainter in regard to engraving 
on wax derived from any source other than the decree to 
which you have referred ? 
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fin 298 A. I have seen the certified copy of the decree I 
: ee * - referred to 


S . 299 x Q. Have you ‘any other’ source of information 

ee than that decree ? 

soe ae ~~ 299 A, IT have been told by the officers of the Ameri- 
Bae aN “can Graphophone Co, that the present phonograph is really 

--.agraphophone; that the Edison phonograph was really a 

© tin foil embossing machine. 

~ 800 x Q. Have you any other source of information 

besides the evident inaccurate statement of these interested 
~ parties ? 

vie 300 A. On my own heal knowledge obtained from 

three or four years’ study of art, and from the testimony 

_ given by experts in the trial of the patents of Bell and Sum- 


, 


301 A. Ihave then in my library. 
802 x Q., In what shape? 
802 A, In book form, ** 
+ 808 XQ. In your affidayit given on the motion for pre- 
liminary injunction, I notice that,you state—lI refer to page 
12, line 12, of the printed copy—all Edison phonographs 
ays which we have sold have been of the genuine manufacture 
** made and sold by the. ational Phonograph Co., is that a 
fact ? 

803 A, There are no Teher phonographs on the market, 
these are the only. ones ‘that we have sold. 


Sat pemmnination arated except as to é quectiona which the 
Witness is excused until deci- 
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witness for such further cross-examination, if necessary, at 
a subsequent day to be agreed upon between counsel. 


Sworn and subscribed be- 
fore me this 9th day of Jan- 
uary, A.b., 1900. 


a Exutsworth A HawrHorne, 
Wa. M Monrtcomery, ‘ 


Special Examiner by Con- 
sent. 


Ciement Brxrcrort, being called as a witness for Respon- 
dents and duly sworn, being examined by Mr. Rhoads, testi- 
fies as follows : 

* 1Q. What is your age, residence, business and occu- 
pation ? 

1 A. 40 years old, 2210 North 3rd Street, travelling 
salesman for Hawthorne & Sheble. 

2 Q. How long have you been a travelling salesman 
for them ? 

2 A. About five years. 

8 Q. Have you, in endeavoring to sell phonographs 
and their supplies for Hawthorne & Sheble, ever been 
interferred with by the publications of the National Phono- 
graph Co., especially through suspended lists and literature 
of the same style? 

3 A. I have very frequently had my attention called 
to the suspended list; in some instances it has been pointed 
out to me as being hung up on the wall of the company 
where I have called, and in number of instances where it 
has not been hung up on the wall, my attention has been 
called to it, it has been shown to me, and Hawthorne & 
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« Sheble’s name has been pointed out as being on that list. 
-- On the 17th of last August I called on Robinson Electric 


», told me that he could not think of buying any goods of 

a, of Hawthorne & Sheble, because the National Phonograph 

. Co, had them on the suspended list, and that they were cut 
_ off from getting any supplies from the Co, I had frequently 

_ called on the Robinson Electric Works before this, and 

_ “could not understarid why I got such short treatment, but 

on this occasion we had quite a conversation and that was 

the reason given me, >, 

Cross Examined : ; 

fa TA Qe “How long have you been on the road selling 

_ goods for Hawthorne & Sheble ? 

4 A, About five years, 

4 vig OX Q.. What goods have you sold for them? 

5 A, Talking machines, talking machine supplies, 

portable striking bags, typewriter supplies and -typewrit- 

_. ers, ete, = a 

- 6 X Q. What kind of talking machines have you sold ? 

~~. 46 A, Phonographs and ‘graphophones. 

oaks. 7 XQ, In selling phonographs, what representation 

BAe did, you make to the manufacture and origin of those goods? 
7A, In selling phonographs, the question does not 
-. often occur as to the origin between me and the customer, I 

bse 2 simply offer phonographs or graphophones. 

yy 8 XQ. In selling talking machines and supplies, are 

Jihte yyou ever asked as .to whether or not the talking machines 

sable vas and supplies are the product of the Edison Cos. ? 

3-0) 8A, No, I am not asked that question, it is gener- 

Wd cen ally understood among the people that I see that one is made 


"y 


' Works in Albany, New York, and saw Mr. Robinson, he » 
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at Orange and the other made at Bridgeport, by the two 
companies, and the question does not occur. 

9 XQ. Is it generally understood among the trade 
to whom you sell Edison phonographs, supplies and records, 
that they are made at Orange by the companies with which 
Mr. Edison is identified ? 

9 A. As far as phonographs are concerned, yes; as far 
as records are concerned, yes; as far as supplies are con- 
cerned, no. 

10 X Q. When you sell Edison supplies, is it under- 
stood by that that those supplies are made at Orange? 

10 A. It is understand that the supples are not made 
by the National Phonograph Co. 

1' X Q. What is understood by the trade by the 


_words “Edison Supplies,’ I use this word in connection 


with supplies for the Edison phonograph ? 

11 A. I do not come across the words Edison sup- 
plies; the word supplies, as I understand it, means horns, 
carrying cases, cabinets and tubes and record boxes. 

12 X Q. Do you mean to say then that the, word “ Kdi- 
son” is not used in the trade in connection with such sup- 
plies as horns, tubes and boxes, which are not miade at 
Orange and are not sold by the National Phonograph Co. ? 

12 A. I mean to say that the word Edison is not used, 
it is not understood in that sense. 

13 XQ. Is the word Edison used in the trade in con- 
nection with records ? 

13: A. Yes. 

14 X Q. What meaning has it in connection with rec- 
ords ? 

14 A. It means, as far as I understand, a record made 
at the Edison laboratory, as to distinguish it from Columbia 
records. 
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15 X Q, In connection with phonographs, then the 
word Edison means phonographs made: at the Edison 
laboratory, or by the companies with which Mr. Edison is 
connected ? — 
15,A, Yes. 
16 X Q. Have you sold Columbia records ? 
16 A, Yes. 
17 X Q... Have you sold graphophones ? 
L7 HAG. Yes. 
18 X Q.. What machine is understood by the trade by 
the word graphophone ? 
18 A. A machine made at Bridgeport. 
~~ 19 XQ. What company manufactures machines at 
aercaeport? 
19. A. Columbia Phonograph Co. 
20 XQ. If you had for sale a machine not made at 
Oe Orankes or by the companies with which Mr. Edison is con- 
nected, would .you offer that for sale as an Edison phono- 


peel te 

This Ateation’ is objected to, as-there is no evidence that 
aah machines have ever been put, upon the market and the 
“question i is purely hypothetical. 


, 


“~ 


ene 20 A. ‘No, a ap not think I would. 

Wel Q. Why? 
“21 A, If I had a machine for sale that did not hold 
‘ e Wiaiaon’ s name on it, I do not see why I should sell it as Mr. 
' Edison’s machine. 
22 X Q. Your idea then is that the word “Edison” 
connection with a talking machine implies a machine made 
‘at. Orange or md the companies with which Mr. Edison is 
iy iponheoted 7: tes 
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This question is objected to as not proper cross-examina- 
tion, and again because the question is purely hypothetical. 


22 A. Yes. 

23 X Q. In your experience with the trade do you 
find that the use of Mr. Edison’s name in connection with a 
machine or a record or a supply helps the sale of such 
article ? 

23 A. Yes, in a number of instances, I have no doubt 
that it does. 

24 XQ. What is your occupation at present ? 

24 A. Traveling salesman. 

25 * Q. For whom? 

25 A. For Hawthorne & Sheble. 

26 x Q. What articles do you sell? 

26 A. Talking machines and supplies. 

27. Q. What kind of talking machines do you sell? 

27 A. Graphophones and phonographs. 

28 X Do you sell records ? 

28 A. Yes. 

29 X Q. Do you know by what companies the phono- 
graphs you sell are manufactured and sold? 

29 A. The Edison Phonograph Works are the makers. 

30 X Q. Do you know who Hawthorne & Sheble, your 
employers, purchased these machines and supplies from ? 


This question is objected to as not proper cross-examina- 
tion, and also as asking a witness to disclose confidential 
matters pertaining to business of his employer. 


30 A. | decline to answer. 
31 x Q: In the last question I mean to ask you, not in 
regard to graphophones or the records made and sold by the 
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Columbia Phonograph Co., but in regard to the phonographs 


and I now ask you again the question, do you know from 


- whom Hawthorne & Sheble, your employers, purchase the 
_ phonographs, supplies and records sold by the National 


Phonograph Co., and if you do, ask you to state from whom 
a they Phpghase them 2 


This ‘eee is pproted to for the same reason. 
a 


al Ack sal do wig, but I decline to answer. 


ti E Counsel for the Complainant gives notice tier he will ap- 
aye to the Court for an order directing the witness to state 


going qusstion. 


examination is closed except as to questions which 


€ he witness refused to answer. Witness is excused until 
decision of the Court is made as to whether said questions 


are to be answered, Counsel for Defendants agrees to pro- 


duce witness for such further cross-examination, if necessary, 
at @ subsequent dey to ie aeet upon between counsel, 


ation in regard to the matter pripownied to him: 
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Sworn and subscribed be- 
fore me this ninth day of 
January, A. D., 1900. 

Wm. M. Montcomrry, 
Special Examiner by Consent. 


CLEMENT BEECROFT.’ 


JAMES F. SNEDEKER, being called as a witness for the 
Respondents, and being duly sworn, and being examined by 
Mr. Rhoads, testified as follows :— 


1 Q. What is your business, and where is your place 
of business ? 

1 A. Machinist, 139-141 North 7th Street. 

2 Q. How long have you been in this line of business ? 

2 A. 20 years. 

3 Q. What peculiar style of business do you ny out. 
I direct your attention to experimental work. ? 

3 A. All kinds of fine machinery and experimental 
work. 

4 Q. Will you state what work you did for Hawthorne 
& Sheble pertaining to talking machines during the month 
of December, 1898 ? 

4 “A. December the 7th, according to my books, we 
started in to enlarge an Edison phonograph to admit of a 4 
or 5-inch roll, which was finished on the 29th. 

5 Q. Did this involve the making of any patterns ? 

5 A. The drawings, patterns and machines made in 
that time. 

6 Q. What became of the articles that you so manu- 
factured ? 

6 A. The machine patent was taken away from the shop. 
I believe it was taken away while I was sick at home; 
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it was understood by the men that it was taken to New 

York, » 

ght Qi 4 EA bout what date were they taken away? . 

7 A, T guess, as near as I can judge, it was on the 
29th of December, because théy were so. anxious for it that 

na he took it out of their hands before it was finished. 

ceie-8 Q. Who do you mean by “he?” 
8 A, I refer to Mr. Hawthore. 
~ 9 Q. Were you paid: for this work ? 

a9 Aj. Yes, . 
~ «10 Q, Who paid you? 

. 10 A, Hawthorne & Sheble. 


set Ores. Examined : 


cos x Q. ipiskas state more in detail just what work you 
- did, what parts you made and the character of those parts ? 
11 A... I understand Mr. Hawthorne requested us to 
“build an “Bdison machine, and to enlarge it so that it. would 
admit of a 4- or 5-inch cylinder which we did, . 
12K Q: Did you remake the motor part of the machine ? 
*12,.A. No, sir. \ 
~138:* Q. Did you remake the .gearing aaindciien the 
aor part with the pulley connected with the shaft carry- 
ti the mandrel ? 
*we13 A. We put the mandrel on the Edison shafts, and 
we used all the original parts of the Edison machine. 
~ 14 XQ. Then all you did was to make a mandrel of 
_., \ inereased: dimensions and altar the position of the dealings 
» ~~ (gearings) in regard to the motor part so that the large man- 
SS arel could be operated by the motor part of the machine, is 
“that right? 
14 A, About the same mechanism. 


F 
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Re-examined by Mr. Rhoads :’ 


15 Q. Did you or did you not alter the support for the 
diaphram so that it may be adjusted to the new mandrel ? 

15 A. We altered the arm so that the diaphram could 
be thrown over centrally with the centre of the large cyl- 
inder. 

16 Q. Did you make any alterations in the arrange- 
ments of the gate? 

16 A. We carried out the same principles only on a 
larger scale—it was longer. 


17 Q. Before you started this experimenting work 


for Hawthorne & Sheble, had you seen the principal of 
using ‘a larger blank a to talking machines? 

17 As: “No: 

18 Q. What were the results obtained by the machine 
you developed ? 

18 A. That I could not say, I never heard the machine 
in an operation after it was finished. 

19 Q. Do you know what results were. intended or de- 
signed ? 


This qufestion is objected to as immaterial. 


19 A. To meet the requirements of the Graphophone 
Grand. 

20 Q.: Was the Graphophone Grand on the market at 
the time your experiments were started ? 

20 A. Not to my knowledge. 


Sworn and subscribed before 
me this ninth day of January, ' 
A. D., 1900. j James F. SNEDEKER. 
Wm. M. Montcomery, 
Special Examiner by Consent. 
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“o% > Tuomas A, Epson 
Picts Ta REG Unirtep States Circuit Court, 
Pecaie: Steg se eA vs, 
Hah (aie AO ees te -( Easrern Disrrcit or Pa. 
_. Exisworta A. Hawtnorne ; 
and Horace SHEBLE, co- Apel Seeman, Le, 
; “partners, trading as Haw- _ No, 61. 
| THORNE & SHEBLE, 


P Lay 


ia Met pursuant ‘to adjournment this 12th day of January, 

Aj :D., 1900, at 10.30 a.m., before Wm. M. Montgomery, Esq., 
- “special examiner herein by consent, at 1001 Chestnut Street, 
pete, 605, 


ihe Dene Howard w. Hayes, Esq., for Complainant. 
nie iss _...... E. Clinton Rhoads, Esq., for Defendants. 


- William Hicks being duly sworn and examined by Mr. 
“Rhoads stpatifieg as follows ; 


nae On Give you name, age and Bacupation i 

“1 A.) Wm. Hicks, 19 years, assistant shipping clerk. 

Bre oe Qe - Where were you employed until August, 1899 ? 
2 A, With Hawthorne & Shebleé. 

‘ee Qe Do you know Mr, Barnhill ? 

21 do. 

: Please state fully. ‘what he ever eked you re- 
are tht business of Hawthorne & Sheble ? 


‘mony. as to any conversation with Mr. Barnhill, as the 
only basis for testimony of this kind is to prove that the 
witness has made statements inconsistent with the allega- 
tions of his testimony given on direct examination, and if 
the testimony is produced for that purpose the witness 
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whose inconsistent statements are sought to be shown must 
be asked particularly in regard to such statements, none of 
these requisities seem to have been observed in this instance. 


4 A. Mr. Barnhill asked me if I would give him any 
information regarding as to where Hawthorne and Sheble 
procured their phonographs and I refused to do so. 


Cross examined by Mr. Hayes. 


No cross examination. 


Sworn and subscribed before 
me this 12th day of January, 
A. D., 1900. Wituiam H. Hicks. 
Wm. M. Montcomery, 
Special Examiner by Consent. 


Epwarp L. McKeown, being sworn, and examined by 
Mr. Rhoads, says :— 


1 Q. What is your name, residence, age and occupation ? 

1 A. Edward L. McKeown, 2820 Dauphin street, 19 
years old, teamster in the employ of Wm. Deasy, who is 
employed by Hawthorne & Sheble. 

2 Q. In this occupation have you been concerned in 
any hauling done for Hawthorne & Sheble? 

2A. Yes. 

3 Q. Will you please state any inquiries which were 
made of - you regarding the shipments of Hawthorne & 
Sheble’s goods, and state fully the circumstances ? 
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Objected to as entirely irrelevant. 


8 A. In the early part of the year, about February, 
_ 1899, a man giving his name as Mr, Hall, asked me to give 
him an account of the shipment made to L. D. Crossman, 

~ -.and told me he would give me $10.00 if I would give him 

__,, the evidence, I told him I did not know of any, and he told 

‘me to try and find out for him and call at the Bingham 

'. + House, and he gave. me his number and I have forgotten 
~*~ that now; and he also gave me a dollar. I never called 

- upon the man. 


:  Cross-examined by Mr. Hayes :- 


m 4 *Q. Where did you meet this man; 
gree aA, T met him at the Pennsylvania Railroad, New 
York Station, as I was going out. 
5 XQ. Did you know him before that ? 
- 5. A; I have never seen the man before nor after. 
- 6 XQ. What did he say to you when he first ad- 
dressed you? ys 
« 6A. He halted me and asked me if that was the 
’-~ only wagon Hawthorne & Sheble had. 
eT. XQ, Goon and. tell just‘what he said and what 
“\ you said ? | ee 
it ties «7 A. He asked me to allow him on the wagon. I let him 
On the wagon and he then began to talk about this shipment 
to L, D, Crossman and another firm in New York, which I 
_. have forgotten, He told me to keep it quiet and let no one 
__ know that he asked me, — ‘ors 
8 XQ. What goods had you seen shipped to Crossman ? 
» © 8 A. That I’ have really forgotten. When I ship the 
«goods I just look whether they were to go to New York or 
: Lee 4 ni ~ not, and very seldom look at the names ? 
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9 X Q. About how many packages were sent to Cross- 
man ? 


Respondents’ counsel objects to this question, as the wit- 
ness has not stated that there were any. 


9 A. I do not remember shipping them at all. I did 
not pay any attention to them after I got rid of them. 

10 X Q. Do you remember the name Crossman in rela- 
tion to any shipments ? 

10 A. No sir. 

11 X Q. When this man asked you about the shipment 
to Crossman what did you say in regard to it? . 

11 A. I told him I did not remember of any shipments 
to Crossman. 

12 X Q. What addresses were the goods addressed to 
which you had delivered that day at the railroad station ? 

12 A. That I do not know. ; 

13 X Q. As near as you can remember ? 

13 A. I could not say what shipments I was making 
that day. 

14 X Q. Do you remember the name of the consignees 
of any of the goods that you had delivered to the railroad. 
station to be shipped for Hawthorne & Sheble ? 

14 A. Nosir. 

15 XQ. You do not remember the name of any ship- 
ment at that date? 

15 A. I know of some firms. 

16 X Q. Give the name of the firms that you remember ? 


This question is objected to as improper cross-examination 
and seeking to divulge the confidential communications of an 
employer. Witness is instructed to refuse to answer this 


‘ 
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ie Ns question’ hereace! it asks him to divulge the confidential 
- information belonging to his employers. 


3° 16 As! I decline to answer under the above instructions. 


Counsel for Complainant gives notice that he will apply to 
the Court for an order directing the witness to answer the 
above question, _ 

Cross-examination is closed except in regard to the ques- 
_ tions which the witness has refused to answer and the wit- 
ness is excused until that matter is determined by the 
_ Court. Ms 


£3. 


. 


i Counpel for Defendant agrees to produce the witness at a 
“ls ie fiture hearing to be agreed upon between counsel if it shall 
become necessary on account of an order from the Court that 
~ the witness shall answer the’said questions. 

Soorn and subscribed before 
eh oan this twelfth day of 

pebiAS Dy 1900, : «,) Epwarp McKrown. 

i _ Wm, M. Monteomery, . * . 

ye va * Special Examiner ee Consent. 
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Tee H, SuEBLE, being sworn and examined by Mr. 
» Rhoads, toatifion. as follows : 

ak Q, . Give your name, residence, age and occupation. 

1 A. Horace Sheble ; residence, 7416 Boyer Street, Mt. 

Nee “Airy ; age, 31 years this, ‘month; occupation, merchant, I 

am a member of the firm of Hawthorne & Sheble. 

2 Q.. In what articles do you deal ?. 
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2 A. We deal in talking machines and various types 
of accessories pertaining thereto, typewriting machines and 
accessories, stationary articles and a limited number of 
sporting goods. We also manufacture talking-machine sup- 
plies. . 

3 Q. To what extent and for what purpose have you 
used the designation ‘‘ Edison Phonograph Agency ?” 

‘3 A. We have used the designation “ Edison Phono- 
graph Agency” since shortly after we commenced handling 
talking machines, which was about October, 1894. It indi- 
cated it was descriptive of our business, at the same time as 
we ran our business under two names, the Standard Type- 
writer Exchange, to designate our typewriter business, and 
one term, “ Edison Phonograph Agency” to designate the 
other end. 

4 Q. How long have you been in the talking machine 
business ? 

4 A. Approximately since 1894, 

5 Q. Did you ever represent machines and _ supplies 
which are not made by Complainant or his companies as 
manufactured by them ? 

5 A. We never did so. 

6 Q. Are there any other phonographs on the market 
except those known as Edison phonographs ? 

6 A. Not to my knowledge. 

7 Q. Have you ever sold any phonographs except 
Edison phonographs ” 

7 A. We have not. 

8 Q. Did you or did you not use the title ‘The Kdi- 


‘son Phonograph Agency” before the‘ organization of the 


National Phonograph Co. ? 
8 A. We did. 


9 Q. When was the first objection that you heard to 


this title as assumed by you? 
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‘9A, Some time in June, 1899, we received a letter 
te from a law firm, stating Mr. Edison objected to our using 
-, it, that is the letter of June 20th, from Hayes & Lambert. 
pci lO). O.t What knowledge did the Complainant or the 
National Phonograph Co. have of your using the title “The 
Edison Phonograph Agency” in your business ? 
©. 10 A.» Our letter headings, after we had relations with 
_- the National Phonograph Co., stated on them the name 
_* Edison Phonograph Agency,” as well as the name “ Stan- 
dard ‘Typewriter Exchange,” in connection with our firm 
~* *-- name, Our bill heads, on which goods were frequently 
ite “ Y Sein to them, had the same designations. Mr, Gilmore, at 
- that time the general manager of the National Phonograph 
 Co,, made frequent trips to our store in Philadelphia, has 
examined it both inside and outside, and has had every 
= "opportunity of seeing the sign displayed in the front of the 
Vr store, marked "The Edison Phonograph Agency.” 
-11,Q, During all that time was any complaint made ? 
11 A, None whatsoever. 
i int Q. Will you. give us an idea of the extent of your 
business in phonographs and their supplies and how widely 
cn pyou were known in the business? 
ht 12 AG Between October, 1898, and the Ist of March, 
1899; we purchased approximately from the National 
~ Phonograph Co, $24,000 worth of these goods. When we 
ies originally. handled Edison phonographs, we confined our at- 
tention Particularly to. the city of Philadelphia. About 
October, 1895, we’ commenced to advertise the Edison 
ee chonographe, and to look for a larger field, Shortly before 
gcommenbing relations with. the National Phonograph Co., 
* which I think was in 1897, we placed several salesmen on 
the road soliciting ‘wholesale orders, and since that time we 
-haye extensively advertised in foreign countries, and the 
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' 

United States in various kinds of publications. We have 
furthermore sent salesmen throughout the United States, 
and also to various countries soliciting business. We have 
sold Edison phonographs in a great many different countries, 
and should judge that during the time we were purchasing 
from the National Phonograph Co., we spent at least $15,000 
in advertising their product. 

13 Q. State when your business relations with the 


National Phonograph Co. began, through whom they origi- 


nated and which agreements you had regarding your rela- 
tion with that Co. for the sale of Edison phonographs ?. 

13 A. During the period of time, at which the National 
Phonograph Co. were in process of formation, through nun- 
erous litigations, the supply of machines was tied up, and 
for quite a period of time there were no new ones manufac- 
tured. We had considerable difficulty in obtaining our pro- 
duct at that time. Shortly after the formation of the 
National Phonograph Co., Mr. Tewkesbery, who was con- 
nected with the United States Phonograph Co., of Newark, 
assumed the sales agency for the National Phonograph Co, 
I visited Mr. Tewkesbery in Newark, at that time, which I 
should judge, was early in 1897, and had a talk with him 
relative to purchasing machines direct. Mr. Tewkesbery, in 
his conversation, intimated— 


Counsel for Complainant objects to any conversation be- 
tween the witness and Mr. Tewkesbery, as it does not appear 


' that Mr. Tewkesbery had anything whatever to do with the 


Complainant or the Complainant's business. 


13 A. (Continued)—that I could get deliveries of 
machines quicker from the United States Phonograph Co., 
of Newark, than I could through him as sales agent for the 
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y = Navons Phonograph Co. As a result of various negotia- 
_ tions we were purchasing through Mr. T. Challenger, who 
represented the United States Phonograph Co. in Philadel- 
_ phia,. For various reasons, this was unsatisfactory to us, 
and my partner, Mr, Hawthorne, paid a visit to Orange. On 
his return he advised me that he had seen Mr. Gilmore and 
desired to have Mr. Gilmore fill our orders direct. He had 
solicited Mr. Gilmore to come to Philadelphia and see our 
'.. facilities for doing business, and stated that Mr. Gilmore had 
‘promised to come, Shortly after this time Mr. Gilmore did 
ma come to Philadelphia, and we held a very satisfactory inter- 
“view with him, he advising that the National Phonograph 
“Co, intended to adopt a policy of having a few accounts and 
' desired te place their business in the hands of large jobbers. 
_ He was satisfied that we were doing the largest business in 
_ Edison phonographs and so expressed himself. He further- 
~~ more agreed to assist us in pushing our business by giving 
~~ us larger discounts than we had heretofore enjoyed. We 
* also stated that so long as we pushed for business in the 
State of Pennsylvania, he would not directly sell any other 
~ parties, I remember this distinctly on account of Mr. Gil- 
more saying’ that.it would be impossible for him to keep 
~~ track of every machine which he might sell to outside par- 
ties, and which might eventually find its way into Pennsyl- 
“vania, but he would positively not sell any other parties di- 
_ rectly in the State. He furthermore stated that he would 
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_ to the National Phonograph Co. from parties desiring to 
handle goods, either wholesale or retail, for the State of 
Pennsylvania, He also stated that as he had no representa- 
tives in the southern district and in the southeastern and 
southwestern districts of the United Stated, outside of the 
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_ refer to us from time to time such inquiries as might come 


pdtate of Pennsylvania, he would refer to us inquiries which | 
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came from those points. But he made no positive-agree- 
ment to continue doing so. Under these favorable condi- 
tions we continued to push largely for business, and the 
National Phonograph Co. referred a great many inquiries to 
us, both in the State of Pennsylvania, where they had 
agreed to give us the exclusive control, and in the other dis- 


tricts where they advised they would refer inquiries to us | 


until such time as they made other arrangements. Towards 
the latter part of 1897, or the beginning of 1898. we con- 
cluded to have our travelling men go through New England, 
as we already had a number of very satisfactory customers 
there and we believed we could enlarge our trade relations. 
We met with the best of success, and I should judge started 
at least one hundred concerns in handling Edison phono- 
graphs and their supplies. It got to be very inconvenient 
for us to ship from Philadelphia, as it made considerable 
delay to purchasers. On account of coming from Orange to 
Philadelphia, and then our reshipping to other points, this 
caused delay. Mr. Gilmore was frequently in our store in 
Philadelphia, and on one of his visits we asked him why we 
could not ship directly from the factory. He stated he had 
no objection to shipping directly to our customers. We then 
asked hin that if we wo ship to our trade directly from 
the factory he would agree not to sell to these parties di- 
rectly, but would consider.them our customers, and any orders 
coming from them to him would be referred to us. We ac- 
cepted this arrangement and shipped a great many machines 
and ‘supplies and had them ship a great many machines and 
supplies directly for us. The arrangements operated very 


“smoothly for several months— 


Complainant's counsel objects to any’ testimony on the 
part of witness in regard to any conversation between him- 
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| self “and: his employees. or anything that his employees 
_ learned shout which the witness has no personal knowledge. 


; ‘Pay 2 
ane Pears 


“13 Ae (Continued). vax fer a trip of one of our men 
a - through New England, I visited New York City, ‘and had a 
-* talk with Mr, Wilson, the sales manager of the National 
~Phonograph Co:;:and reported to him what my salesmen 
‘had told me regarding M. Steinert & Sons Co., now purchas- 
ing machines direct from the National Co. As these parties 
Eo VS Were ‘our customers, I could not understand why they 
e i shipped them. Mr, Wilson referred me to Mr. Gilmore and 

Gilmore. stated that the business was getting so large now 
“that he could not continue the arrangements. Our New 
"England: business. gradually fell off. I was afraid to make 
_ any objection because my source of supply depended on the 
National Phonograph Co. Several months after this, the 
AA National Phonograph Co. began selling directly in the State 
~~ of Pennsylvania in direct violation of the agreement which 
_ Mr. Gilmore made with me. Mr. Gilmore was on to see me 
about this time, I accused him of it, and he merely laughed 
“without giving me any satisfaction whatsoever. 

14 Q.. Do you know whether or not the National 
© Phonograph Co, solicited. trade: directly from your New 
22 Rogland customers? 
wie 14 A... I do,..Mr, Gitrocre and Mr, Wilson both told 
me they did, on account of the business growing so large 
» they felt that they should take care of the large trade. 
| 15 Qs Do you know anything regarding the more 

ee favorable prices allowed to New England parties than yon 
‘s were putboriged to allow? 

iI do, We were e selling M. Pirinert Sons Co. 


yi m 
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per cent. They explained this increase by saying that as 
Steinert had a number of houses, they considered all the 
houses as one individual and their united purchase would 
warrant the increase. 


Respondents’ counsel offers in evidence page No. 3 of the 
Phonoscope, Vol III, No. 9, designated Defendants’ Exhibit, 
No. 73, Wm. M. M., 1-12-00. 


Counsel for Complainant admits that the advertisement 
on one side of the exhibit marked page 3 was inserted in 
the Phonoscope by the National Phonograph Co. 


16 Q. To what extent did Mr. Edison know of your 
business relations with the National Phonograph Company 
and the circumstances of your being cut off? 

16 A. Mr. Gilmore frequently came to Philadelphia. 
On one of his visits he stated that Mr. Edison was very 
much pleased with the volume of business we were doing ; 
he stated that Mr. Edison had made this remark on one of 
his visits to the works, where he usually came at least once 
a week to go over Mr. Gilmore's reports. On another occa- 
sion, shortly after we received notification of being cut off, 
I made an appointment with Mr. Gilmore and ‘met him at 
the New York office of the National Phonograph Co. I 
asked Mr. Gilmore to give me a reason why we were cut 
off. He stated we were price cutters. 1 asked him to men- 
tion a case wherein we had cut the price. To this he could 
give no satisfactory answer, but evaded my question. 
Eventually our conversation became quite friendly, and on 
my asking him why we could not be reinstated he advised, 
that as all the notices had gone out, whereby we were black- 


listed, he did not see how it could be accomplished. He, 


however, promised to consult with Mr. Edison, whom, he 
said, had the dictating of this matter, and if I would ’phone 
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es he nt the wens ihe next day he would give me an answer. 
i$ Mr, Hawthorne was in New York city at this time so I left 
' the matter of ’phoning to him and returned to Philadelphia. 
Mr. Hawthorne afterwards advised me that he had tele- 
_ phoned’ Mr, Gilmore. and that Mr. Gilmore stated in reply 

» that Mr, Edison would not consent to our being reinstated. 


i Counsel for Gomplaiaant objects to any testimony in 
ant to what Mr. Hawthorne told the witness, and gives 


‘ ee the Nationals pPhonaseaih Co., they Baeng refused to 
’ fill any orders. which we sent them, , 

WNT Qegel direct: your” Attention | to the matter of 5,000 

blanks ortored: P ou and referred to in Mr, Hawthorne’s 


new Lor ah aed ‘which had been ‘submitted to Mr. 
homas A, Edison and Mr. William E. Gilmore, I placed 
no order. with the National Phonograph Co. for 5,000 large 
lanks ; : the price agreed upon was somewhere between 30 
and 40° cents each, . This order was accepted by the National 
i pp hccgeert Sai neven filled by ae: 


ae. AL: Teal as 


notice that he will move the Court to strike out the answer’ 


97 . 


19 Q. State what you know of the experimental work 
upon a new form of phonograph which Mr. Hawthorne has 
testified was designed by you and Mr. Hawthorne and sub- 
mitted to Mr. Edison? When did this take place, what 
improvements did you design. and what promises were made 
you by Mr. Edison or the National Phonograph Co.? 

19 A. Sometime about October, 1898, we received from 
Mr. Edward D. Easton, the president of the Columbia 
Phonograph Co., who are the sole selling agents of the 
American Graphophone Co., an invitation to visit the fac- 
tory of the American Graphophone Co. of Bridgeport, 
Conn., and listen to a new type talking machine. In pursu- 
ance of this invitation, Mr. Hawthorne and myself went to 
Bridgeport and heard the machine. We were not allowed 
to see the machine, as it was placed behind a curtain, but 
on inquiring as to the style of record used, we were shown 
one of about 5 inches in diameter. On returning to Phila- 
delphia we experimented a little on our own account ; we had 
a shaving machine which we could run at a speed of about 
800 revolutions per minute. The ordinary phonograph runs 
at the speed of about 120 revolutions per minute. We 
found, on making a record, by, using a diaphragm on our 
shaving machine and speeding the machine to 800 revolu- 


tions per minute, we could secure the same results as what ° 


we had heard in Bridgeport. The difficulty involved, how- 
ever, was that the ordinary blank on which a record is made 
is only a trifle over 14 inches in diameter and running the 


machine at a high rate of speed would prevent very much | 


being placed on the record. To overcome this we believed 
we should use the large records we had seen at the Grapho- 
phone Co. I called Mr. Gilmore on the telephone and asked 
him if he had heard the new graphophone; he stated no, 
but that he had heard it spqken of. I told him that we had 
discovered a means of making a phonograph fully equal to 
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i yon it in all. particulars. He was very much interested and 
~" wanted» to know at once how we did it. I asked him 
~.. whether he would agree to allow us to make a number of 
“these machines so as we could get the first results on the 
'. market, and he stated that he had no objection to our doing 
so, I wrote to him to get his written acquiescence to this 
» arrangement, but did not receive any reply to my letter 
until finally I wrote stating we had completed our experi- 
ment and desired to have him give me an answer at once 
to my communication, I received a reply dated December 
28, 1899, marked Exhibit 15 on the part of the Defendants, 
in which he advised me that his idea of the conversation 
ie 3% was for us to change over one of their machines and submit 
© it to the National Phonograph Co. On consultation with 
- Mr, Hawthorne, we agreed to go to Orange, take our models 
» with us, and demonstrate to Mr. Edison and Mr. Gilmore. 
_ L was prevented from going over by other business engage- 
gagements, but Mr; Hawthorne went and took the models 
with him, When Mr. Hawthorne returned he advised— 


~~ Counsel for the Complainant objects to the witness stating 
anything that transpired between him and Mr, Hawthorne 
* in the absence ‘of the Plaintiff, as not being competent. 


~—me he had seen Mr, Edison, and Mr. Gilmore had shown 

} the models. At Mr, Edison’s solicitations he left them 

~. there, Edison was to immediately start work on perfecting, 
--and the National Phonograph Co. were to give us the first 
-* machines at an inside figure.. At Mr, Hawthorne’s request I 
~, “sent the National Phonograph Co, an order for either 30 or 

~». 60 of these machines, price on which, was left an open ques- 
HO. a “ tion until after they were manufactured, but the price was 
~~ to be less than what any other parties could purchase at. 
This order was never filled, The models which I have re- 
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ferred to are the same as mentioned in letter of January 17, 
1899, marked No. 12, and in telegram of January 19, 1899, 
marked No. 13, exhibits on the part of the Defendants. 
The last time I saw Mr. Gilmore in New York city, shortly 
after we were cut off and referred to by me previously, I 
asked Mr. Gilmore if he was going to fill our order for the 
special machines which we had devised. He answered, no. 
I asked him to reimburse us for the money we had expended 
in paying bills for patterns which had been turned over to 
them. This he agreed to do and did do. This 1s the item 
referred to in their account of March 11, 1899, being the 
item of January 20, $159.20, mentioned in the Defendants 
exhibit No. 47. . 
90 Q. Did the Nationa] Phonograph Co. ever have on 
the market before this time any talking machine of the de- 
scription you suggested, and when did they ever afterwards 
put on the market such a machine? . : 
29) A. No; the National Phonograph Co. never place 
such a machine on the market previous to this time ; nor 
was the special machine, which I had heard at os 
Conn., on the market until after this time. The Nationa 
Phonograph Co. placed a machine similar in all particulars 
to the model we submitted on the market a few months 
after they received our models. The machine they placed 
on the market was called “The Concert Phonograph ; and 
I have seen it advertised as the “latest product of the brain 
: as A. Edison.” 
. re What matters occurred in February, 1899, in re- 
gard to your New York business, which were qaraaicent in 
point of time with your trouble with the National Phono- 
‘o.? 
oe : ‘We. F. M. Prescott, of 44 Broad Street, New 
York, had been exporting a large portion of the product uf 
the National Phonograph Co. His supply of phonographs 
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4) ‘ ae eo 
fe “ Set ieee disoontinued ; ie offered i in a letter to us to sell us 
his busines, This letter Mr, Hawthorne took to Orange to 
» show Mr, Gilmore, and see if Mr, Gilmore would have any 
fs ; _ objections, to our making ‘such a purchase; after considera- 
ik” ble negotiation through Mr, Hawthorne, Mr. Gilmore and 
Mr, Prescott, we abandoned the idea of purchasing, the 


Be reainge oidtoerachs and supplies was cut off by Mr. Gil- 
more, general manager of the National Phonograph Co, 

22 Q» Who is Mr. C, E. Stevens, how has he been em- 
«ployed within the last two years and what is he doing now? 


Wy 


eget, / Couneel for the Complainant objects to any evidence in 
regard . to Mr. Stevens, as being entirely irrelevant to the 
case, Counsel further states shat he has no objections to 
the Court being put into possession of any facts in connec- 
tion with Mr. Stevens, Mr. Prescott, Mr. Jones or Mr. 
Robinson, or any other person who deals or does not deal 
“in phonographs, whether made by Edison or anyone else, 

but objects to the record being encumbered with a mass of 
‘facts, true or otherwise, having no «relation to the issues in- 
* volved i in the case. 


sy, 


a Aa 


ee 22 ‘AY Me 6, XE. Stevens” was formerly connected with 
the}National Phonograph, Co, He left the National Phono- 


he gh ee Prescott was abroad in the fall of 1898, Mr. Stevens 
MOC So ‘notified all of their customers that the business was dissolved 
and. enclosed a fac-simile letter from Mr, Edison advising 
that. he was a responsible - party, ‘On Mr, Prescott’s return 
the partnership was formally discontinued, and Mr. Stevens 
continues selling the product of the National Phonograph 
wand the Edison ge Co., and advertises him- 


phonograph business of Mr, Prescott, and our supply of . 


graph Co, to enter partnership with F, M. Prescott, while, 
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Mr. Stevens issued a circular letter to the trade in which he 
advises the trade (Exhibit No. 65) that Hawthorne & Sheble 
have not followed their instructions in the sale of Edison 
products, and that they are no longer able to purchase their 
goods. This Mr. C. E. Stevens is the same party as is referred 
to in Respondents’ Exhibit, No. 59. 


23 Q. How far has the publication of the suspended list 
and similar notifications to the trade, which are in evidence, 
affected your business ? 

23 A. We have received letters from a number of our 
custamers stating that they understood from circular letters, 
issued by the National Phonograph Co, that we could no 
longer supply them with Edison phonographs. Several 
weeks ago I was talking with J. P. Riley, of Atlanta, Ga., 
in my offices in Philadelphia, and he advised me he had 
just come from the office.of the National Phonograph Co, 


Counsel for Complainant objects to any conversation be- 
tween the witness and Mr. Riley in regard to anything Mr. 
Riley learned at the office of the National Phonograph Co. 
Counsel further requests the witness to confine his testimony, 
in regard to the alleged damage to his business, to facts in 
regard to the increase or decrease of his sales, and to pro- 
duce the books of the firm to show such increase or decrease 
of their business. 


I desired to sell him some goods of my manufacture, such as 
horns, horn stands, carrying cases; he stated he was afraid 
to purchase, as Mr. Wilson of the National Phonograph Co. 
had told him that parties who purchased from Hawthorne 


& Sheble would have to look out, or they might not-be able 


to purchase from the National Phonograph Co. Since being 
placed on the suspended list we are not selling Edison 


. _ Vous. 


iy ieee eee 
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“previously sold them, I should judge our purchases of goods 
- manufactured by the Edison Phonograph Works, and sold 
hy the National Phonograph Co., will not average over $500 
_..per month, as distinguished from an average of peanly $5000 
“2 eper month, =. ces». ' 
4-24 Q. What’ ‘did: Mr, Gilmore ever say to you on the 


Ree of ce” Saget out of business ? 
% i < 


hee “State what you know of the stencil containing 
Hawthorne & Sheble, galés agents, © 

When’ the. arrangements -were made for the 
ae Nation Phonograph Co.'to ship to our customers direct on 
‘our account, we supplied them with a stencil reading “Haws 
“ thorne & Sheble, Sales Agents.” This stencil they used in 
z marking cases containing machines “shipped on our account. 
* 3 fie * EN 7 


by Mr, Hayes: 


Lig ic Te eee 3 
ode x QO ee your affidavit Geaul on the motian for prelimi- 

bal “nary injunction, in» speaking of your firm’s business, you 

say * We do not _earry on business under the name of the 
“Edison: Phonograph’ Agency, we use that as a trade name 

©) “to indicate that : we. ‘deal i in Edison phonographs but in con- 

nection with our own name” is that true? 

26 A, -Y es, it. ds ‘true, - 

a <Q. In that affidavit you also say, “We have in the 
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graph Agency’ upon them. This was for the purpose of 
indicating that we dealt largely in Edison phonographs,” is 
that true? 

27 A. ~ It is, 

28 X Q. Please narrate in detail, giving names, dates 
and places, the purchase by you of phonographs and sup- 
plies in October, 1894, to which you and Mr. Hawthorne 
have alluded in your testimony ? 

28 A. Shortly before October, 1894, the North Ameriean 
Phonograph Co., who rented a portion of my store in Phila- 
delphia failed in business, Mr. E. F. Leeds was then mana- 
ger for the North American Co. in Philadelphia. Mr. Leeds 
asked us if we would not like to go into the phonograph 
business, and on consideration Mr. Leeds and myself drew 
up an agreement whereby Leeds was to purchase from the 
Receiver of the North American Phonograph Co. all of the 


assets of this Co. in Philadelphia. I gave Mr. Leeds either 


$2400 or $2500 and he handed me a receipt, which read in 
substance that unless he could purchase all of the assets of 
the North American Phonograph Co. within three or four 
days, the said amount was to be returned to me. Mr. Leeds 
was to receive for his services directly a certain number of 


new phonographs which were among the said assets, he also 


was to receive an interest in our phonograph business and 
was virtually in the strict interpretation of same, a partner 
of ours in the transaction, so that although the negotiations 
were made directly through Leeds, he acted on our part as 
well as his own. 

We received all of the material which we had bargained 
for, turned over Mr, Leeds the machines stipulated. Mr, 
Leeds claimed to have received a receipt from the Receiver 
of the North American Phonograph Co, This receipt, 
however, I do not recall ever having seen. Our agreement 
further stated that we should purchase from Walcott 
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29 x Q. Was that agreement with Leeds vot which you 

ot in writing, and if so have you it in your possession ? 

ie (29. ‘AL The agreement was in writing. On its expiration 
Si believe all copies were eevee I do not know of the 

1 oi existence of any copy. 

30° XQ. Was the reoatet from Leeds, of which you speak, 

Ad “in writing, and if so do you know where it is? 


? weeks ago I was going through my safe, sorting out old 
ppeperth een destroyed this receipt at that time, thinking it 
_ was of no ‘value, 0. es 

me one x . am any information as to where the receipt 


ap B82) x Q. When, did the’ ‘arrangement as to” the purchase 


of. phonograph and. aes ew Walco & Miller ter- 


$e 


’ 188 x Qe ‘Prod Ehé time that agreement tGinated until 
~ you began to purchase phonographs and supplies directly from 
the N ational Phonograph. Co., from whom did -you purchase 


» ial  eate 


: We pommiteed fi from tthe United States Phonagrenh 


va 


“general 1 manager ‘is Mr, T.E. Challenger, 
XQ... Se ever seen any of the Ricotreus 
| ‘in 


RE ey Toe a ae Re Lee tare as Dar rr 
. 3 =e rt 


30. A, The receipt I spoke of was in writing. Several 
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34 A. I have not. Nor further do I recall ever having 
heard of such a machine until I heard Mr, Hawthorne’s 
testimony. 

35 X Q. Have you ever seen -any of the phonographs 
manufactured in this country by Frank P. Moore, of New 
York, or James L. Ande, of Cincinnati, Ohio ? 

35 A. Never to my knowledge. 

36 XQ. Did you make any complete phonographs of the 
concert type which you have testified in regard to? 

36 A. No, we made all excepting the motor to run 
these machines, and the diaphragm for reproducing the 
sound. 


37 X Q. How many sets of these parts did you manu- 


_ facture? When I say you, I mean your firm. 


37 A. I think it was three, either two or three, 

38 X Q. What did you do with these sets of parts? 

38 A. Mr. Hawthorne took them all over to the Edison 
works and left them there. 

39 XQ Were they assembled when Mr. Hawthorne 
took them to Orange ? 

39 A. Ido not know. 

40 x Q. Was the suit that the American Graphophone 
Co. brought against you in this district for infringing the 
Bell and Tainter patents, based on your manufacture of 
these three collection of parts of phonographs ? 

40 A. It was. 

41 XQ, Did not that suit have any relation to any da 


plicating of phonograph records carried on by you or your - 
firm ? 


This i is objected to for the reason that the above 
case is on file and will show the issue. 


41 A. It involved as well the sale of a duplicating ma- 
chine which we made to one F. M Moore. 
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; x 5Q.0 Did ou sell any other duplicating machines ex- 
cept this one to Moore, of which you speak ? 

- 42 A. This duplicating machine was the only one which 
a we ever sold and we had purchased it a long time before suit 
was brought ; it neygr was in working condition while in our 
“hands. 

43 XQ. State how long before suit it was sold ? 

_ 43 A, A number of months; it was somewhere between 
~ three and six months. 

440K 2. From whom did you purchase it? 

yA. “A. Walter Miller. Walter L. Miller, who at the 
present time is superintendent of the duplicating plant of 
he National Phonograph Co. © 

45 X Q. Please, produce one of your letter heads of the 
d now used by you! ; 

Aas Witness. produces letter heading marked Plain- 
‘tiff's Exhibit, Wm, M. M., 1-12-00, 

46 X x. Q. I notice this has a New York heading on it; 
is the letter head oused by you in Philadelphia similar Pd 
is except as to the. New York imprint, before the date ? 
is. Se: Ke 
a oma have you ‘used this letter head ? 
bout one year. The letter head we used before 


5 a! 


Zi Sheble ee bold type, and Edison Phonograph 
‘Agency, id The ancerd ek pee in small 
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49 X Q. Prior to the letter head, about which you have 
last testified, did you use a different letter head; if so, 
please produce one, and if so, state the dates between which 
it was used ? 


Witness produced letter heading bearing date September 
10, 1897, marked Complainant’s exhibit,’ Wm. M. M., 2, 
1- 12-00. 


49 A. My impression is that this letter heading was 
used from about January, 1897, to January, 1898. 

50 X Q. I show you the Defendant’s Exhibit, No. 73, 
being a page from the Phonoscope, for September, 1899, and 
call your attention to advertisement on the back of the sheet 
of Hawthorne & Sheble, and ask if that advertisement was 
included in that paper by your firm? 

50 A. It was. 

51 x Q. I call your attention to page 19, of the issue 
of the Phonoscope, for September, 1898, being Complainant’s 
Exhibit, No. 64, and ask you if the advertisement appear- 
ing on that page was inserted by your firm ? 

51 A. It was. 

52 x Q. I call your attention to page 4 of the issue of 
the Phonoscope for March, 1899, being Complainant's Ex- 
hibit, No. 66, and ask you if the advertisement appearing 
on the lower half was inserted by your firm? 

52 A. It was. 

53 x Q. Icall your attention to page 4 of the issue of 
the Phonoscope for April, 1899, being Complainant’s Ex- 
hibit, No. 67, and ask you if the advertisement appearing 
on the lower half of that page was inserted by your firm? 

53 A. It was. 
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W. Fitayen Ea: ., Counsel for Complainant. 
on Rhoads, Esq., Counsel for Respondents. 


me Piinesst for Respondent, being further 
: rose-examined by Mr. a Hayes, testifies as follows: 


fer manufactured by the Edison Phono 
d by the National Phonograph Co. ? 


| tate the ‘names of the persons from 

such phonographs and records, giving 
its of such: purchases and the addresses. 
hom the purchases were made ? 
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Counsel for Respondents objects to the foregoing question, 


because it is irrelevant, and further, because it asks informa- 
tion regarding the confidential matters of Respondents’ busi- 
ness, and counsel instructs the witness not to answer this 
question. 


56 A. Pursuant to above instructions I decline to answer. 

57 XQ. Will the books of account of your firm show the 
names of the person from whom you have purchased phono- 
graphs and records made by the Edison Phonograph Works 
and sold by the National Phonograph Co., together with the 
dates and articles of such sales? 

57 A. Our books would not show all of them, as some of 
them were cash purchases, where they were merely charged 


up as so many machines received for cash. 


-58 X Q. Would your books show any of these purchases ? 
58 A. They would show some of them. 
59 X Q. Please produce for examination your books show- 
ing these purchases ? 


Counsel for Respondents objects to the foregoing request 
for the production of books for examination, and states that 
he will not produce such books except under order of the 
Court. 


59 A. I refuse to produce the books in accordance with 
above instructions, and as a further reason, the information 
which the Plaintiff would obtain would be used by him to 
the detriment of parties from whom we have purchased by 
enabling him to place their names on the black list of the 
National Phonograph Co., and have them refuse to supply 
such parties with goods in the future. 

60 * Q: Will the books of your firm show the sales of 
phonographs and records made by your firm from October, 
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ik es a yi present time, including the names of the 
“», purchasers and the articles sold and the prices paid f 

_by the purchasers ? ; si = ne 
ees 60 A, They will show some of the names and amounts 
sik but not all of them, as some were sold for cash. 

uA “61 X. Q. j. Please produce for examination the books of 
oe your firm, showing the details of sales of phonographs and 
- » records from October, 1897, to the present time, including 


and the dates and amounts of the sales ? 
_, Counsel for Respondent objects to the foregoing answer 
‘for the reason that it seeks information regarding the deni 
” dential information regarding Respondents’ business. Re- 
* spondents are willing to give full information as to the 
amount of business done, but decline to give names and ad- 
dresses of purchasers. | 


vet) at 


- Counsel for Complainant gives notice that he will apply 
to the Court to instruct. the witness to answer the questions 
| which he has refused to answer as above, and to produce for 
‘ examination the books of the firm which he has refused as 


ty 
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63 X Q.- In advertising these articles do you use the 
name “ Edison,” in connection with them, and if so, in what 
way? . 

63 A. These articles are all of our own design; the 
National Phonograph Co. have copied a great many of the 


designs which we originated ; we do not use the name Edi- 


son in connection with them. 

64 X Q. What kind of talking machines do your firm sell’. 

64 A. Graphophones and Edison phonographs. 

65 XQ. Was there any written agreement between you 
and Mr, Gilmore in regard to the territory which you stated 
he agreed to give you, that you were to handle the output 
of the National Phonograph Co. in? 

65 A. There was not; Mr. Gilmore had a strong reluc- 
tancy to place anything in writing while we were dealing 
with him; he always communicated important messages 
over the telephone in place of writing them. 

66 X Q.. Have you stated fully the conversation between 
you and Mr. Gilmore in regard to the arrangement under 


‘which you sold the articles put out by the National Phono- 


graph Co., if not, please now state it ? 


66 A. I know of nothing further which I can add to~ 


my previous testimony. 

67 X Q. When did Mr. Gilmore tell you that the 
National Co. was no longer continuing its relations with you? 

67 A. I previously testified that Mr. Gilmore personally 
‘did not serve me with such a notice, but that he telephoned 
Mr. Hawthorne sometime in February or March, 1899, but 
that the National Phonograph Co., of which he was general 
manager, refused in writing to fill our orders. 

68 <x Q. At what date, as nearly as you call recall, did 
you have the conversations with Mr. Wilson in regard to 


Steinert? 
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tire 4th, 1898, Respondents’ Exhibit, No. 69. ee 
td Q OEY you, understand that the phonograph is a 
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Sioa ‘openly i in the. United ‘States, except by the National 

| monn ae anulg those who have purchased from that 


maya by, them to the N ational Ph 
onograph Co., 
fall the machine, $0 dealers and-“users roughout the 
in a. ee a 
at.date did you first compl 
plain to Mr. 
Na tional Phonograph: Co, were selling 
ne ite of Pennsylvania? 
the Spring: of 1898 Mr.. Gilm 
timesin or 
ee on ‘to Philadelp! hia, and we made meen re muted 
an some Pittsbur ‘parties? F : 
. Qi Is. your information a : 
s to Mr, Kdi k . 
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» M. Prescott’ advised. me in ie con- 
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Edison had made the remark that Hawthorne & Sheble were 
the greatest hustlers in the business ; Furthermore, Mr. R. 
L. Corwin, who was formerly a bookkeeper with the National 
Phonograph Co., * advised me that our account with that com- 
pany was the second largest on their books. I gnow of 
nothing else. 
74 XQ, In what manner was the order for 5, 000 large 
blanks accepted by the National Phonograph Co.? Please, 
give the details. 
74 A. In the latter part of November, 1898, in an in- 
terview with Mr. Gilmore, he stated he could make the 
large blank for us at a cost somewhere between 30 and 40 
cents each 
This interview I held with Mr. Gilmore in the office of the 
National Phonograph Co. in Now York city. Previous to that 
time he had stated that they could be reproduced bythem at a 
a cost to us of 25 cents each net. In their letter to us of De- 
cember 7th, 1898 (Respondents’ Exhibit, No. 7, marked 1-5- 
1900), they advised that they cannot accept our order for 5000 
of the large blanks at 95 cents each net, and state that they 
cannot give us an estimate of the cost at that time. In 
their letter to us of December 20th, 1898 (marked Respon- 
dents’ Exhibit, No. 10, January 5, 1900, they acknowledged 
the receipt of our order for the 5,000 blanks and quote us a 
price of 70 cents each list, less a discount of 50 per cent. 
net, packed, f, 0. b. Orange, New Jersey. They furthermore 
state they would continue making up the blank and would 
shortly send us an additional quantity. In a letter to 
us dated January 10th, 1899 (marked Respondents: Ex- 
hibit 11, Jan. 5, 1900), they advise us they are wnaking the 
moulds for the large blank and that it is impossible to give 
the exact date of shipment, but they will endeavor to get 

_ gome to us in about three weeks from January 10, 1899. 
These blanks were never received by us. 


‘ 
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Ave io the copy of the order f 
| or the new type 

of Imaghing Dich you say you sent to the National Pibens 
oo Cot If so, please produce it, 
Aol have no copy of this order, W ' 

e have received 

Gebel from the National Phonograph Co. recognizing their 
0 igation | to supply us with the first machines that were 
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~ placed on the wah eo See R dents’ ibi 
Seer pk espondents Exhibit, No. 6, 


i si Q, To qnnenciont so far as you can state generally 
vag the volume of. ae ‘sales of Roe nebaonss mae 


18. “Ae T should: ‘say our sales of Ee hsphons material 


~ has increased over 50. per cent, since that time. 


‘79. XQ,» Please’state in detail the negotiations you had 


with Prescott: In ‘regard. to bu 
ying out his b 
© final, result: of ‘those negotiations. | poise ane, Tp 


ral Aig 


Lean. give no eaten on this point, as the en- 


ee your scram haves ates stated all ihe facts 
a SORQTD ‘eo knowledge of the refusal of the N ational 


please state any | additional matters within your Ri ? 
Tet x Q. In your direct testimony you refer to a letter 


ke ts oy wrote the National Phonograph Co., asking them 
supply parts to. prepair machines, and an, answer re- 


| : c ¢ c er @ 
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tire matter was conducted by Mr. Hawthorne. 1 merely 
know we did not purchase the business eventually. 

80 X Q. Is Prescott bearing a portion of expense in 
defending this suit? 


80 A. He is not. 
81 X Q: What is your source of information in regard 


to Stevens’ business and affairs and his doings in connection 
with Prescott about which you have testified ? 

81 A. Ihave seen the partnership agreement beiween 
Stevens and Prescott ; 1 have seen letters from Stevens to 
customers, bearing date before a dissolution was effected, 
stating in purpose that their firm was dissolved. Further 
details I have been informed of by Mr. Prescott. Further- 
more, I know that immediately after we were cut off by the 
National Phonograph Co. the trade generally received a cir- 
cular letter from Mr. Stevens in which he quoted a circular 
letter issued by the National Phonograph Co., advising the 
trade that we could no longer purchase, Edison phonographs or 
supplies on account of tactics which we had pursued detri- 
mental to the general business. I furthermore know of a let- 
ter which Mr. ‘Stevens received from Mr. Edison, testifying to 
his responsibility and ability to supply Edison phonographs 
and supplies. That is the only source of information which 
I have. I have learned a great deal more than this by 
hearsay, but nothing definite. 

82 x Q. Have you been able to find a copy of the letter 
heading you used during the interval between the time 
when you used the letter heading marked Plaintiffs Ex- 
hibit, 1, Wm. M. M., 1-12- 00, and the letter heading marked 
Complalinnt 8 Exhibit, 2, Wm. M. M., 4-12 -00? If so, 


please produce it. 


Cross-examination is closed, except as to the questions 
which the witness refused to answer and the books which 
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ce or examination. | “Witness i is exc 


ination, A ateic gs a 
ea 


i me this fifteenth day of Janu- 
- ary, A. D., 1900. 

Wa. Me Mostrar, 
Special Examiner By. C consent. 


Horace SHEBLE. 


‘Couxownatmi OF 1 eG 
Crey) OF - . PHILADELPHIA 


} 


iy Ij; William M. Montgomery, special: Examiner herein by 
consent, residing i in the city of Philadelphia, Commonwealth 


% 


“January, 1900, andi ‘on subsequent days as herein appears, 


ally appeared before me at the office of E. Clinton Rhoads 
“Esq. 607, Mutual Life, Insurance Company’s Building. 1001 
© Chestnut ‘Street, in the said city, Ellsworth A, Hawthorne 
, Horace’ H,. Sheble,” Clement. Beecroft, James F, Hurdukne, 
" William .Hicks and: Edward L. McKeown, witnesses “ 
‘ testify on behalf of “the Defendants in a cirtain cause sass 
" ppanting. in the Cireuit Court of the United States for the 


nani decision of the Court is made as to whether said quest 
a tions are to be answered and said books produced for exam- m 


= “Counsel for Defendants agrees: to a witness for such 


by agreement of counsel for the respective parties, person- . 


M7 


Eastern District of Pennsylvania, wherein Thomas A. Edi- 
th A. Hawthorne and Horace 


son is Complainant and Eliswor 
EL Raidnie, parmmers! rorliame aa.Taswthorne:&.Sheble,.are 


Gcfemiarta 
And 1 do hereby farther certify that the aforesadd Wit 
messes warm: fim duly swara. testify the truth in relation 
fp he matciet tn. untormess U. it CRS aie 2 aS 
he should be interrogated, and that the testimy of said wit- 
nesses was reduced to writing In my presence, and first care- 
fully read to said witnesses, and the same subscribed to by 
said witnesses in my presence, and sworn to before me in 


the days hereinbefore set forth. 
In testimony wHeErEor I have hereunto set my hand this j 


15th day of January, A. D. 1900. 
Wituram M. MontTGoMERY, 


Special Examiner herein by consent. ae. 


Tomas A, Epison 
Untrep States CIRcvuIT Court 


VS. 
EASTERN DISTRICT OF Pa. 


Exitsworth A. HAWTHORNE 
and Horace SHEBLE, Cco- 
partners, trading as Haw- 
THORNE & SHEBLE. 


April Session, 1899. 
No. 5l. 


Meeting for the purpose of taking testimony before Wm. 
M. Montgomery, Special Examiner herein by consent, at 
1001 Chestnut Street, Room 606, on Wednesday, April 4th, 


at 2 P. M. 


Present—Howard W. Hayes, Esq., for Complainant. 
E. Clinton Ehoads, Esq., for Defendants. 


i Raymond R. Wile 
Research Library. 


SRT SRY SAN A BE, wo ae sae 


sen 18 
Ce Sept ye eee 4 a : : 
aie: Horace Surpie recalled for examination and produces, i 
ee fi ‘Tesponse ta previous requests of counsel for Defendants be 
_ chine ledger, and submits the same to the examinatio ee 
m the counsel for Defendant, and states the followin fn “ 
it the facts stated by the witness having been verified in Tote 


: J spation, with Judge Hayes by inspection of the said book 


NT he otal” amoant ioe 

Ne i we purchased and sold of Edi 

_ Phonographs from October Ist 189. nr 
tis'sa Iollanve her o January Ist, 1900, 


Agee URS ae? SOLD: F 
»/ October, 1898, - — $2006.19 $2334, 60. 
fir November, 1898, 7084.30 6784.80 
_, December, 1898, 5565.09 4948.00 
January, 1899, 2379.03 1340.00 
pi Febroary,1899, | 1540.97- 958.50 
ni jo March, 1899, "1953.71 9990.00 
y April, 1899, ©. 1936.91 1079.00 
“May, 1899, 968.38 315.00 
June, 1899, 5501.65 1015.35 
A July, 1899, fe. 1101.76. 799.00 
August, 1899.5" 482.38. 53 05 
(September, 1899, 470.55. 465.05 
3 sag October, 1809, oe 474.73 1280.10 
_ (iting November, 1899, 3" 841,84 402/00 
<iyeca tpg December, 1899,*.""5.1297,38. 666.10 


athe ; amount specified as purchased means what the 
; mac mes’ actually scost. us 3 the amount specified as sold 
_» Means the amounts we received during the specific months 


from sales of machines, 


‘Our method of keeping the machine ledger is when an 


dison phonograph is received we enter the date of iipine. 
the style of machine, from whom purchased, the cost 


ae ; Sa 
a4 i te 
anes Pe lay 


ee me rl ee ee 
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of the machine itself. On the opposite page we enter the 
date the particular machine is sold, to whom it is sold and 
the amount realized from the sale. : 


Defendants’ counsel offers the foregoing testimony of Mr, 
Sheble in compliance with the request of counsel for Plain- 
tiff for statement of machines bought and sold and for an 
inspection of the books, which request was made in view of 
cross-examination of Defendants on the subject of their busi- 


ness having fallen off. 
Cross-examination : 


83 xQ. I understand that this statement of sales and 
purchases does not include the sales and purchases of blanks 
or records manufactured by the Edison Phonograph Works, 
or the National Phonograph Co., is that right? 

83 A. It is. 

84 * Q. These statements rendered by you do not in- 
clude any talking machines, except the phonographs manu- 
factured by the Edison Phonograph Works and sold by the 
National Phonograph Co., is that right? _ 

84. A. Itis. 


Counsel for Defendants states that it was his intention to ~ 


call F, M. Prescott to prove an interview with Mr. Gilmore, 
wherein Mr. Gilmore, who was general manager of the 
National Phonograph Co., stated in substance that Hawthorne 
& Sheble were using the title “Edison Phonograph Agency,” 
and that he, Prescott, might use it, but that Mr. Prescott is 
now in Europe, and counsel asks counsel for the Plaintiff 
whether such a statement can be admitted. 

In reply to the foregoing statement of counsel for Defend- 
ant, counsel for the Plaintiff states that he has no knowledge 


at 
ent e. S3 
Var S 
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as to any such conversation as is spoken of, but that he is” 
willing to admit that during the time that the National - 
Phonograph Co. was selling machines and records to the 
Defendants, Mr. Gilmore was in Philadelphia, in the latter” 


part of 1897, and saw, the sign, Edison Phonograph Agency, ~ © 
on the front of the building in which the Defendants have ™ 


their store, which sign has been photographed and referred 
Bain. tag ani ogg Maat a De Opinion Ba 
this fact is irralevant and incompetent in the case and makes 
this admission to facilitate an early hearing of the case and 
reserves the right to moye to have this admission stricken . 
from the record as being a matter incompetent and irrele- 
vant to the issue in the case. 


Sworn to and subscribed be- 
fore me this 4th day of April, 
A. D., 1900. Horace SHEBLE. 
Wm. M. MontcGomery, 
Spécial Examiner by Consent. 


Tuomas A. EpiIson 


US. Unirtep States Circuit Court 


Eastern District or Pa. 


Exitsworta A. HAWTHORNE 7 


and Horace SHEBLE, co- 
partners, trading as Haw- 
THORNE & SHEBLE. 


IN EQUITY: 


Testimony on behalf of the Defendants, taken before 
Nicholas W. Bindseil, Esq., Special Examiner, at the office 
of Howard W. Hayes, Esq., 765 Broad Street, Newark, 
New Jersey, May 24, 1900, at 11 o'clock in the afternoon. 


Catalogue fered by the N atonal ets Co, Envi 
as Form_No. 37, and identified ‘as MARES Exhibit 74 
Nig .! B. . Special Examiner, | pees 
~ Also price list bearing the nprint ©] ‘raison honos 


Agency,” and designated Defendants’ Exhibit 75, N. W. B., 
_ Special Examiner. be 
Also catalogue -bearing Ariat # Edison Phonoerante 
Agency,” designated Defendants’ Exhibit 76, N. mu B. ate 

Special Examiner. 

Also price list Edison Shoioge he: Form No. 72, cece 
"1899, designated Defendants’ Exhibit 7 7, N. W. B., Special 
Examiner. 

Also price list of musical records, Form No. 30, bearing 
the imprint “ National Phonograph Co.,” designated as;De- 
fendants’ Exhibit 79, N. W. B., Special Examiner. _ 

Also price list Edison phonographs, designated as Defend- 
ants’ Exhibit 79, N. W. B., Special Examiner. 

Also edition of the “ Phonoscope,” bearing date February, 
1899, designated Defendants’ Exhibit 80, N. W. B., Special 


Examiner. 


Defendants here close. 


= 3 te 


et sf 


ee ns BB gee Fee tig: Rot - Pe 
It is stipulated by and between the: 


. 


as 


“solicitors for the respective parties to the 


x 


ete =.* > Z " : ‘ : 
within suit | that this 

‘ seeks ae oe “ ; 
exhibits may be filed in 


with the same force and effect as though 


the originals thereof were filed. 


. Vines PRA os 
“a ei een Ons pace RS 
: 
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Circuit Court of the United States. 


For the Eastern, District of Pennsylvania. 


TITOMAS A. E'SON, 
Plaintiff, 
“nd 


ELLSWORTIL A. NWAWTILORNE 


AND TLORACE SILTEDRLE, 


In hyuity. 


Defendants. 
20 


Testimony in vrelattal on behalf of the com- 
piainant, taker before Nicholas W. Bindseil, 
Speein’ Mxaminer, by consent, at the oflice 
of Toward W. Mayes, Esq.5 765 Broad street, 
Newark, New Jersey, on Thitrsdiy, May 
24th, 00, at Lf ocloek in the :forenvon. 


Present, Llowann W. ITavus, Esy., for eom- 
plainant, and E. Crivron Rioans, solicitor 30) 
for defendants. 


WILLIAM E. GILMORE, witness sworn on behalf 


of complainant, in rebuttal, says: 


Direct excamination Wy Myr. Wayes: 


Q. 1. Please state yourage, residence and ocenpation 2 
A. William E. Gilmore; age thirty-seven ; residence, 40 
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‘Phonograph Company, and its various bus 


20 


30 


40 


° 


45 Cleveland street, Orange, New Jersey : ocenpation, 
president and genera] manager of the National Phono- 


‘graph Company. 


Q. 2. How long have you been connected with the 
National Phonograph Company ? 

A. Since its organization, practically. 

,Q. 38. And what year was that in which it was organ- 

ized ? 

A. 1896. 

Q. 4. Are you familiar with the affairs of the National 
iness relations ? 


A. Yes, sir. 

. Q. 5. Have you had dealings with Mr. 
Mr. Sheble, the defendant ‘n this ease ? 

A. I have. 

Q. 6. Please state, without frrther questioning, in a 
general way, when Messrs. Hawthorne and Sheble began 
to do business with the National Phonograph Company, 
and what business they did with the company, and what 
the general relations between them and the company 
were, down to the first partof the year viglteen hundred 
and ninety-nine? 


Tawthorne and 


Defendant's counsel objects to testimony 
given in answer to the foregoing question, for 
the reason that the question seeks to elicit facts 
which are not properly rebuttal, but which, if 
relevant at all, are part of the plaintiff's case in 
chief. 


It is stipulated that this objection shall be 
taken as continning to al! further questions 
made to the witness, and further answers 
made by him in reply to those questions. 


all 


A. My recollection is that we began business directly 
with Hawthorne & Sheble some time in the early part 
of eighteen hundred and ninety-seven ; they had been 
purchasing goods throngh other sonrees and de- 
sired to make direct connection with us, in that they 


a 


3 


could purchase their goods at the best prices obtainable, 
and thus obviate any necessity of paying the middleman 
for goods, which IT understood had been the course prior 
thereto. They desired to take up and handle the busi- 
ness principally on a jobbers’ basis, whereby they conld 
sell goods to small dealers throughout their territory, 
principally, and we were not averse to making suel an 
arrangement with them, althongh there was no agree- 
ment reached that they were to have any exelusive 
rielts whatsoever, as at the {ime if was cleor'y shown to 


them that with the other business that we were doing 


hers, it was not possible for 


with other ie 1s Lowehveany 
torritoria’ rivhts toanybody, and the general poliey of the 
company hcl been outlined, so that we would not make 
any ferricors’ restrictions whatsoever, the principal 
reason for ‘iis being that the North Ameriean Phono- 
weant Company had been doing business on a territorial 
basis, ane t'ratit had proved to be detrimental to their 
‘nsiness as x whole, resulting snbseqnent!y in the failure 
of that concern. 

Q. 8. What eereement, if any, or what understanding 
did yon have with Hawthorne & Sheble in regard to re- 
tail deaters in Philadelphia ? 

A. There was no definite nnderstanding, as ! remem. 
der it, inasmueh as there were other jobbers in Phila- 
delphia who had been purchasing goods either direetly 
or indirectly, and it was explained atthe time that we 
could not, in jnstiee to them, make any arrangement 
whereby such jobbers or dealers were to be supplied 
with woods exelusively through Messrs. TLawthorne & 
Sheble. 

Q. 9. Did you ever refer any inquiries in re 


swnrd to 


goods, to them? 
A. Yes, sir. 
Q. 10. And in what sort of cases was this done and 
49 
why ¢ 
A. We had adopted » cenert! olan of turning over to 
o 


what we considered ony eood, jobbers, inquiries that we 


10 


20 


30 
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received both from nsers and small cenlers generally, so 
that they could get the benefit of any sales that might 
be made. In fact, the same plan is stil] pursued to this 
day, ayd even more so, 
-Q.11. Was that plan then and now pnrsned in other 
sections of the country besides Philadelphia? 
A. It was. 
Q. 12. Was there any suggestion on the part of the 
defendants, that they would like to be called the Gen- 
10 eral Agents, or anything of that kind, of the National 
Company ? 

A. Yes, sir. 

Q. 13. What were the conversations in reeard to that 
matter ? 

A. They desired to make exclusive arrangements for 
alarge territory, and then endeavored to make it for 
Philadelphia and its vicinity, or, practically, the State of 
Pennsylvania, but they were, of course, advised that it 
was not the policy of the company to make any exelu- 
' 20. sive arrangement with anybody, and they simply had to 

secure the business from anywheres, and from whatever 
source the inquiries or orders might come to them. 

Q. 14. What policy has been pursned by the National 
Phonograph Company in regard to permitting the nse 
of the word “ Agent” by its jobbers / 


Counsel for defendants objects to this que: 
tion, as it is immaterial and irrelevant, defend- 
ants not being bound by the poliey of the 
company. 


30° 


A. Wenever permitted the use of the word “ Agent” 
alone; we have permitted the use of the words “ Sell- 
* ”» 
ing Agent. 


Q. 15. I show yon a copy of a letter to the defend- - 


ants from the National Phonograph Company, dated 
November 9, 1897, marked Complainant’s Exhibit 1, 
5-24-00, N. W. B., and ask yon whether this is a copy af 


40 


a letter sent by the National Phonograph Company to 
the defendants ? 
A. Yes, sir. 

Counsel for complainant offers in evidence 
the copy of the letter above referred to, sub- 
ject. to eorrection by the defendant on eom- 
parison with the original letter in his possession. 


. 


Q. 16. How long did the National Phonoyraph Com- 
pany eontinne to sell phonographs and supplies to the 
def fendants—up to what time ? 

= U believe it was up to the month of March, 1899, 

- 17. What was the reason why the National Phono- 
graph Company stopped selling phonographs and au p- 
plies to the defendants ¢ 

A. The principal reason was that they had endeavored 
to seenre trade by offering inducements in the way of 
paying freights to some of onr enstumers, and at the 
same time granting them the same discount as lad been 
granted by us to sueh eustomers, our discounts being 
based on the goods being placed on board of cars atony 
factory at West Orange, New Jersey, or Orange, New 
New Jersey. 

Q. 28. What poliey at that time had the National 
Phonograph Company adopted in regard to neeping up 
the pric es of the articles it sold 2? 

A. We had no general policy, as 1 recollect it, at 
that time, althongh it was generally mutually under- 
stood that the list priees were to be maintained, as also 
the discounts, so far as the jobbers and dealers were eon- 
cerned, 

Q. 19. What, if any, was the nnderstandine between 
the National Phonograph Company ane jobbers, us to 
whether or not the jobbers should maintain. the prices 
and discounts established My the Nation! honovraph 
Company? 

Defendants’ counse! objects to the question 
on the ground that it is irrelevant, and not 
binding on the defendants. 


10 


20 
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» A. We had a schedule of discounts that we had 
established for dealers generally, whereby, if they pur- 
“chased one machine they received a certain discount; 
if they ordered a larger qnantity, they reecived a still 
better discount, and so on until 2 maximum of forty per 
cent. had been reached. 

—Q. 20. What was the understanding, if any, between 
the National Phonograph Company and the jobbers, as 
to the jobbers maintaining these rates, and not selling at 

lesser rates ? 

A. The understanding was that they were to live up 
to these discounts, so that they won!d not be in a posi- 
tion to quote better prices than ourselves, thus placin 
us in an embarrassing position with the dealers. 

Q. 21. Did you have any such understanding with the 
defendants ? 

A. Yes, sir. 

Q. 22. What reason had yon to believe that the de- 
fendants were not living up to this understanding? 

A. During the latter part of the year 1898, or earlyin 
1899, we received a very strong letter from one of our cus- 
tomers, the A. S. Aloe Company, St. Lonis, Mo., stating 
that they had received quotations from Messrs. TLawthorne 
& Sheble, in which they had qnoted them practically 
the same discounts as were quoted by us, but that 
Messrs. Hawthorne & Sheb'e had offered, in the event 
of their placing an order of sufficient amount with 
them (Hawthorne & Sheble), they would stand either 

* the whole or a portion of the freight to St, Lonis. 
30° Q. 23. What was the maximum discount you were 
.~ then allowing these St. Lonis people ? 
A. Forty per cent. 
Q. 24. And what was the maximum discount at the 
time yon were allowing Wawthorne & Shelle? 


10 


oe 
5 


20 


A. Forty per cenf., with an additional rebate of ten 
per cent., and an a@litional priva 
allowed them, making their aggregate diseount eqna! a 

40 total of fifty per cent. 


te rebate subsequently 


7 

Q. 25. Where is this letter from the A. S. Aloe Com- 
pany, fo whieh you refer 2 

A. 1 have been unable to find the letter in my files: 

. Pe = ’ 

T also endeavored to obtain aw copy of it from them. but 

. . ; 

they replied that the letter book is mislaid 


quently they ave nable to send the copy 
(2; 26. | : 


, and cvonse- 


as requested, 
Tow aid You send to (etn fo pest ean oo uit 
that letter? 

A. ! telegraphed them for it, mtr reeoiveri ar better tn 
reply, which, os stated above, indicated that they wore 
noable to find the letter book, and conseqven!!y contd 
not send me the eopy. 

Q. 27. Did you reply to this letter from A. ". Aloo 
& Co. ? 

A. I did. 

(). 28. [show you a letter from the Nationa’ 
graph Company to the A. L. Aloe Company, prpportine 
to be a copy of a letter dated June 20, 800, marker 
Complainant’s Exhibit 2, 5-24-00, N.W. BL, snd ask you 
if that is a eopy of the letter yon wrote to A. 5. Aloe 
& Co., in answer to their Jetter, about which you have 
testified ? 


to 
, HATER 


Defendants’ counsel objects to the use of this 
letter as evidenee, or to refresh his memory, 
for the reason that it isa letter by conrplain- 
ant, or by witness to the Aloe Company, and 
and not relevant. 

A. Yes. 

Q. 29. [show you a letter from the A. 8. Aloe Com- 
pany to the National | 1 Co,, dated February 3, 
1899, marked Complainant's Exhibit’, 5-24-00, NW. 3B., 
and ask you if tit is the letter 
Aloe Company, ‘» suswer to [he letter, weopy of whieh 


” ! 
Hyeyryeveryanyy 


received from the ALS, 


you have just produced 7 
A. Yes, sir it is. 
Complainant's counse! offers in evidenee the 


copy of letter, and leifur just testified to by the 
Wiliess, 


‘ 
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Q. 30. In addition to this comp'aint from A. S. Aloe 
& Company, had you any other information which led 
you to believe that the defendants were not maintaining 
the prices as agreed ? 

A. Yes, sir. 

Q. 31. Please state, in 2 general way, the character of 
that information, and how obtained? 

A. We learned throngh our travelling salesman and 
through other of our employees— 


Defendant’s counsel objects to witness testi- 
fying to what is hearsay. 


(Witness continnes)—by letter and otherwise, that onr 
bnsiness, or certain business that we hac done with 


a 4 


dealers heretofore, was being diverted to Hawthorne & 
Sheble, by their offering to pay freight, or delivering 
the goods at destination. This information we obtained 
throughout New England and down through Permnsyl- 
vania, and elsewhere. 

- Q. 32. As aresult of this information, what did you do 
in regard to your business relations with the defendants, 
and what conversation did you have with them in the 
matter ? 

A. I went over to Philadelphia and saw ‘em several 


times about it. In the ease of the Aloe Cumpany 
Imet both Messrs. Ilawthorne and Shebel, and 


they informed me that they did not know of any sueh 
concern as the A. S. Aloe. Company, althongh it was 
possible that they might have received an inquiry from 
them. They were nnable to find 2 copy of any letter 
that had been written to them, althongh the letter that 
Thad received, quoted from a communieation whieh 
Aloe had received from TTawthorne & Sheble, and in 
whieh the freight allowance was made. So far as the 
others were concerned, we simply gathered the infor- 
mation through such channels as we had, and as a con- 
seqnence we were compelled in sume cases to make 


0 
freight allowances, whieh wp to that time had been al- 
lowed in no ease whatsoever, 

Q. 33. Asa result of this information you received, 
that satisfied you they were entting prices, what course 
did the company pursue after that, in regard to the de- 
fendants 2 

A. Inasmneh as the evidence was sufficient to the 
company that they were endeavoring to nndersell us, 
there was no other course left open bnt to discontinne 
all further business relations. 


(). 5-4. Was this done? 

A. Mis Wis done. 

385. And at about what time? 

A. My reeoleetion is it was about March, 1899, 

QQ. 86. Was there any understanding between the 


Phonograph Company and its dealers, as to 
whether dealers iy good standing, should or should not 


se) phonogranhs or supplies to dealers who liad been 


A. There was. 

} Wihiat was that understanding? 
A. Aswe did not eare to do business with such 
) 

upon onr dealers doing likewise. 

(. 58. Was there any ease bronght to your attention, 
in whieh the defendants sold phonographs or supplies 
bonght from the National Phonograph Company toe 
people that had been ent off 7 


A. Lremember distinetly a ease right in Philadelphia, 


10 


20 


where Hawthorne & Shelbe Jind sold muehines to the 80 


Columbia Phonograph Company, or their representative 
there, 
» Q. 89. When was that done by Hawthorne & Sheble ? 
A. In January or Febrnary, 1899, 
Q. 40. Was the Columbia Phonograph Company, at 
that time, on the list of suspended dealers ¢ 
A. Yes. 


40 
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Q. 41. Did yon eal! the attention of the defendants 
to this action on their part? 

A. Yes, sir. 

Q. 42. What explanation, if any, did they make? 

‘A. Their statement was that they only sold those 
machines as a personal favor to the manager of the Co- 
lunbia Phonograph Company. 

(). 48. I show yor a letter from the defendants, dated 
Febrnary 14, 1899, marked Complainant’s Exhibit 4, 
N. W. B., and ask you if that letter was received by the 
National Phonograph Company from the defendants, 
and if it refers to the sale to the Columbia Phonogranh 
Compiny, of phonographs about which you have just 
testified ¢ 

A. Yes, sir. 


Counsel for complainant offers in evidence 
the last above deserbed letter. 


Q. 44. Was there any other reason on the part of the 
National Phonograph Company for evtting off the defend- 
ants, except the reason that vou have juststated, namely, 
that they ent prices? 

A. No, sir. 

Q. 45. Did the fact that they so!d plonographe abroad, 
have any influence on the action of the National Phono- 
graph Company, in cutting them off? 

_A. Absolutely none. 

~Q. 46. Did the fact that they entered into negotiations 
with F. W. Prescot, for the prrehase of his business, 
have any inflnence on the action of the National Phono- 
graph Company in eutting them off? 

A. No, sir. 

Q. 47. Is the National Phonograph Company under 
any obligations, contractual or. otherwise, not to sell 
phonographs or supplies abroad? 

A. They are not. 

Q.'48. In the testimony of the « 
is made toa type of phonograp’: culled the “Concert 


lefendants, reference 


| 
1 
} 
} 
i 


at ee 


ee eee 


Cc <= — eT 2 ¥ tidus. ay mest ¢ here 


t{ 
Phonograph,” having a larger blank than the ordinary 
phonograph, Please state all that took plaee between 
the defendants and yourself and Mr. Mdison, in reeard 
to this type of phonograph ? 

A. As I recolleetit, Mr. Tawthorne called to see me 
at Orange. and stated that he had a new idea in the way 
of an improved phonograph, and wanted to know if 
there was any objection on our part to their going ahead 
to yet up a model. He stated that what he or they pro- 
posed doing was a vast improvement. over the present 
typeof machine, but would not disclose what the to- 
provement was, but wanted permission to proceed with 
certain experimental work, Lis idew im bringing it to 
us being to know whether we would take it upand man: 
nfactnre it should it be worthy of consideration. ‘le 
was tnformed they we were perfeetly willing to have 
hin proceed to get tp a machine or device, or whatever 

i} 


was confemelated, with the details of which we were 


notoatoadl faneti tar, 


! 


Subsequently, they desired a special! 


size blank, and asked usif weeonld make some for them, 


whieh we agreed to do, and some of them were made, 
After they hee broneht over the machine, we found that 
it was nothing more or less than a copy of machines or 
betne made in Abr. 


ratory, but with wirteh, of COMTSE, 


models that were then Edisows Inb- 
they were not at all 
familiar, and we subsequently learned that whit they 
were duing was to mnke a copy of the machine, subse- 
quently brought ont by ie American Coaphophoane 
Company, and desienated 


pe Crane, 


ai the time, PE believe, as the 
. Tas. or has it not, been the enstom of Mr. ldi- 
son ee fle Nations’ Phonoereph Company to tuke into 
consideration ane Investionty any new sehemes brought 
to you or to hin? 
A. Always. Wo Are nlwinys ‘ooking for new ideas. 
Q. 50. Did Wawthorne & eble mate one of those 
machines, or only send mime’ of if? 
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_A. My recollection is that they bronght over a model 
top, which was mounted ona machine, and found to 
work quite satisfactorily, although after going.over it 
from a mechanical standpoint we did not see but what 
certain improvements could be made which would very 
much better it. ‘ 

Q. 51. Did this model, as furnished, contain any new 
features theretofore unknown to you, which are used in 
the concert phonograph that vou now sell? 

10. A. No, sir; it did not. Webad atleast three models 
of similar type machines that we had been testing, and 
from which we had produced very good results, prior to 
the time that this model was broug)t over. 

Q. 52. What beeame of these models and patterns that 
were brought to yor by the defendants? ; 

A. Mr. Hawthorne called at my office snbsequently 
and stated that the American Graphophone Company, or 
its selling agents, the Columbia Phonograph Company, 
had brought suit against them for infringement, stating 

20 that they were having machines built in Philadelphia, 
and he was very anxious that we should take off their 
hands all of the models, patterns, ete., so thet they could 
go into court with clean hands and state that they had 
not done anything looking toward—* 
affect the patents of the American Graphophone Com- 
pany; our relations at that time being quite friendly, 
we agreed to relieve them of any tronble that might be 
brought against them, and did take over the model ma- 

‘chine, together with all patterns, ete., and they sbse- 

30 quently billed the outfit to us at a price agreed Upon. 
The model is still in Mr. Edison’s laboratory, nothing 
ever having been done with it. 

Q. 53. I show yor a paner purporting to be a bill, de- 
ing three papers, one dated January 20th, 1899, and an- 
other dated February 27th, 1899, and the third beine a 
voucher in. favor of the defendants, and ask you if those 

“are the bills for those patterns and models, abort which 

40 you have just been speaking ? 


hat would seem to 


€ , t . € ¢ 


A. Yes, sir. 

Q. 54. These bills were paid to the defendants, were 
they? 

A. They were credited to their aecount, ss at the time 
they owed ns money, and we simply credited it in the 
usnal course of business. 


Complainant’s counsel offers the last men- 
tioned papers in evidence, and they are marked 
Exhibit 5, for complainant, 5-24-00, N. W. B. 


Q. 55. T notice in the bill, duted February 27th, 1899, 
there is one Graphophone Grand record, broken,and one 
craphonlone recorder. Were these graphoplone record 


and evaphophone reeorder weed by the defendants in 


conneetion with their model? 
A. Not that ] remember; no, sir. 
0), BG, Tow did these two graphophone articles come 
to be inelnded in this account ? 
4. { think that was another item entire'y. 


che 


ry 


Mev 
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stunted that they could procure for us one of he new op 


Graphophone Grand records, and asked whether ween rer 


to hear one, and I stated that we wonld "ce fe oa 
them send us a sample so that we contd sec ie rear! 


Q. 57. Was this graphophone record w y sen 
ted to 


you, the same thing that their mode! we 
produce, or to nse ? 

A. Not that ITremember, Their mae'ine was made 
up to take a smaller blank, or record, 

Q. 58. In your testimony you spotke avout 
ditional personal rebate given ‘0 Mawthorne de Sheble. 
Please state exactly what that was? 

A. This was « rebate or private arrrangement that J 
had made with them, whereby | Inu! agreed to give 


an oad 


them an additional discount, so as to make their total 
discount fifty per cent. from list prices.  /f was under- 


stood that this should cover the business dene during 


October, November and December, 
for ext expenses, 


PSH8, and was a 


special rebate to compensate Crem 
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; Jat } 7 t nypne 
&e., that they had inenrred, or claimed to have inenrree 


in connection with the business. - 


Q. 59. You nsed the word “I” in saying that this 
rebate was given. Did you give it personally, or 9s 
president and general manager of the National Phono- 
graph Company ?-: 

A. Officially, as president and manager of the com- 
pany, the same as any other eredit or debit would go. 

Q. 60. I show. you a paper, dated January, 1899, 


10 marked Complainant’s Exhibit No. 6, 5-24-00, Ni W. GB. 


af seca 
and ask you if that is a statement of fiat additional 
credit ? 

A. That is a copy of the original. 

“Complainant's counsel offers in evidence the 
last above mentioned paper. 

Q. 61. Did you have any conversation with either of 
the defendants in régard to this additional rebate? 
A. After it was made to them, yes, Mr. Tlawthorne 


90 called on me subsequently at my office and stated to me 


that he and Mr. Sheble had come to the conelusion that 
I onght-to participate in this additional relate, and 
offered me one-half of the amount, personally, and de- 
sired at the same time to thank me on behalf of him- 
self and lis partner, for my good offices, but! absolutely 
declined to accept any remuneration. whatever, and stated 
that we gave it to them and considered that tt shonld 
be divided amongst themselves, orput into their bnsi- 


j + agel} 7 } vovear ; 
ness, whiche ver they saw fit. 1 declined; however, to 


go accept any remuneration from him. 


Q. 62. When was this rebate made? 

A. As near as I can remember, or or, about Jannary 
15, 1899. j 

Q. 63. In the defendant's testimony, allusion is made 
to the National.Company having supplied goods directly 
to the enstomers of the defendants, instead of sending 
them to defendants. What arrangement was made in 


40 regard to that? 


nie 


5 

A. Mr. Tawthorue-stated to me that they bad qnite a 
few enustomers in New England, and elsewhere, and he 
desired to know whether we would have any objection 
to supplying the goods direct, as ina great many cxses 
considerable freight would be saved, and besides the 
gain in time of delivery. I stated to him that [hind mo 
objection whatsoever, and .he then asked the further 
question asto whether we would object to have the cases 
stenciled as being shipped.from Hawthorne & Sheble, 
Chestnut Street, Philadelphia, Pa. I saw no objection 
to this, and subsequently did make some shipments for 
their aceount direct from the factory to destination. 

Q. G4, Did vow afterwards ever deal directly with 
these dersons fo whom you first shipped for Hawthorne 
& Sheble, ane Tf so onder what eirenmstances 2 

A. J have no personal recollection of this, as of conrse 
T don't dandle all In fact J don’t know 
that ! ave seen any shipments that went ont of their 
geeonnt at the time, as | 


of the orders. 


dow t give any personal atten- 
tion to the shipning end of the business. 

Q. 65. Tn the testimony for the defendants, they state 
that tfter these goods had been shipped direetly to some 
of their customers, the National dealt directly with those 
customers. Do you know whether that is so or not? 

A. Itiga well.known fact in general business, that 
where customers find that the business is reaching inte 
iv larger amount of nyoney, that naturally the customer 
wants to procure his.goods directly from the mannfae- 
tirer., There is a possibility that some of the customers 
that had heretofore dealt with Tlawthorne & Shelbe, did 
come to us direet and insist upon procuring their vouds 
direct, as well as securing the best discounts prevailing 
at the time, based open the quantities purchased, and] 
have no hesitancy in saying thet doubtless sneh enstom- 
ers did eventually seenre their goods direct from ns. 

Q. 66. Did the Nation: solicit the orders of any of 
these customers, so as to wel the nstuess that had been 
before that carried on by Tlawthorne & Sheble? 


10 


20 


30 


40 


Raymond R. Wile 
Research Library 


A. Lhave no personal recollection of their doing so, 
although, of conrse, the travelling men om the road may 
have secured the business, and it would not, of course, 
have come to my knowledge. 

Q. 67. What has been the policy pursued by the 
National Company in regard to dealing with the smal! 
dealers, whose names have been furnished to the Na- 
tional by the jobber ? 

A. We lave always endeavored to protect the jobber, 


10 and still continue to do so, diverting the business to the 


jobber rather than to ourselves, as we considered the job- 
ber a very important factor in our business, and have 
always done so, _ 

Q. 68. When the defendants were contemplating bny- 
ing out the business of F. M. Preseot, did they have 
any conversation with you in regard to the matter, and 
if so, what they were ? 

A. Mr. Hawthorne came to see me in regard to the 
matter, and stated that he contemplated purchasing the 


‘ 90 business of ¥. M. Prescot, and asked my opinion. I 


told him that 1 did uot care to cffer any opinion, but that 
I was opposed to having any further dealings with Mr. 
Prescot, and in the event of he, or his concern, pur- 
chasing the business, we wonld have to know that the 
sale was in every way legitimate before we would fill 
any orders. 

Q. 69. You say “if the sale was in every way legiti- 
mate.” What do you mean by that? 

A. I mean that some time prior to Mr. Hawthornes’ 


30 ‘talking to me about the purchase, other parties had ap- 


proached me and asked my opinion as to bnying out Mr. 
Prescot. I disconntenanced it, as I felt satisiied that Mr. 
Prescot would have more or less control, or reecive some 
emolument from the business indirectly, and naturally 
I did not care to be a party to any such arrangement. 
Q. 70. Is there a suit now pending between Mr. Edi- 


son and Prescot, to prevent his nse of the name Edi- 


40 son Phonograph Ageney ”? 


a a a oe, eye 


ge ; 


Ai. Yes; Bit: 

Q. 71. In the testimony of Mr. Tawthorne, in answer 
No. 36, he states that yon claim one reason for entting 
them off was because Mr. Edison complained of their 
having removed his name froma phonograph, and placed 
Hawthorne & Sheble’s name on it. Do you remember 
anything abont sach 2 conversation? What isthe truth 
abont it? 

A. Lremember that Vir. @cison had gone out to Ohio 
on some business, and in going through a town, the 
name of whieh T don’t recollect, he had seen a phono- 
graph in the window of astore, and attached to it was 
a plate or placard of some ‘ind, bearing the name of 
Ilawthorne & Sheble. 
and I, knowing noting abort it, could not answer him, 
as [ did not nnderstramd that 
been substituting mame for that of the company, 
and, consequently, | sent en and got the machine, which 


asked me what it meant, 


Tawthorne d& Sheble lad 


did bear a plate whiel world tend to indieate that Haw- 
thorne & Sheble were the sole selling agents, &e., of 


phonographs. ‘This is about what he objected to—Myr. 
Edison objected te---und he so stated at the time. I 
don’t remember that this had anything ¢o do with the 
decision as to onr ciseconfinning business relations with 
Lawthorne & Shelle, although inmight have had some 
bearing on the subjeet, bnt very little. 

Q. 72. Did or did you not agree to defend the suit 
brought against the defendants by the American Grapho- 


ne the patents ¢ 


A. Lhave no recollection of any such agreement, 


phone Company for infring 


ulthongh it is possible there was some conversation 


about it. The fret fiat we toe’ over all the models and 
! 


patterns, would tence to show that we desired to cover 


them up in whatever work fey had done in this respect. 


Q. 73. [a the direct excminmttion, Mr. Hawthorne 
testifies that the Nations’ ienowraph Company en- 


deavored to cormpt the’s employees to find out where 


they secured their supply ef goods. Do yon know of 40 
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any such action on the part of the National Phonograph 
Company ? 
A. I do not. 
Q. 74. Is there a publication known as Collier's 
Weekly ? 
A. Yes, sir. ‘ 
Q. 75. What is the character of that publication ? 
A. It is a’ weekly publication, similar to J/anper's 
Weekly, or Leslie's Weeltly. 
10. Q. 76. I show yon a pege, number 23, from the issne 
of Collier's Weekly for May 5, 1900, and ask you where 
I got that ? 
A. It was sent to you at my instigation dy our adver- 
tising manager, Mr. Shattuck. 
Q. 77. Do you know whether that is a page from that 
issue of the weekly ? 
A. I believe it is; yes, sir. 
Q. 78. When did this advertisement first come to 
’ your knowledge? 
20 A. Abont May 5, 1900. 


Complainant’s connsel offers in evidence the 
page of Collier's ‘'Veel?y above referred to, 
and itis marked Complainant’s Exlnbit, No. 7, 

5-24-00, N. W. B. 


Defendants’ counsel objects to this offer, for 
the reason that the publication appears to have 
been made since the snit was begrun by The 

‘ ¥, ‘Colver Company, whose connection with 
30 ! suit, or with any of the parties, is not evidence, 
and for the further reason that it is irrelevant. 


this 


Q. 79. In the last-named exhibit appears a picture of 
a talking machine; is that a phonograph such as is 
turned ont by the National Phonograph Company, or is 
that the type of. machine made by the American Grapho- 
ronogruph 


phone Company and sold by the Columbia | 
Company ? 


40 
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“A. [t looks to be a graphophone, sneh oasis mann 
factured by the American Graphophone Company, bre 
nothing of the kind was ever manufactured fy the 
National Company. 


Complainant offers the following letters from 
Hawthorne & Sheble, to the National Phono- 
graph Company, in evidence : 


Letter dated November 10, 1897, marked 
Complainant’s Exhibit 8, 5-24-00, N. W. 1". 


Netter dated November 19, marked Com. 
nininant’s Exhibit 9, 5-24-00, N. W. 1, 


Lotter dated January 4 1899, marked Com- 
wininant’s Exhibit 10, 5-24-00, N. W. 0B. 


witer dated January 4, 1809, marked Com- 
pininant’s Exhibit 11, 5-24-00, N. W. B. 


Letter dated January 6, 1899, marked Com- 


plainant’s Exhibit 12, 5-24-00, N. W. B. 


Letter dated January 9, 1809, marked Com- 


nlainant’s Exhibit 13, 5-24-00, N. W. 0. 
Letter dated Jannary 10, 1899, marked Com- 
plainant’s Exhibit 14, 5-24-00, N. W. 3. 
Letter dated February 20, 1899, marked Com- 
lninant’s Exhibit 15, 5-24-00, N. W. 0. 


Letter dated February 23, 1899, marked Com- 
plainant’s Exhibit 16, 5-24-00, N. W. 0. 


Q. 80. In your testimony you said that the maehine 
that Mr. Hawthorne presented to yourself mod Mr. Kdi- 
son was practically a copy of the Graphaphone Grand 


/ 


put ont by the Aimerican triphophone Company. At 


the time the negolintions in reenrd to this machine went 


on between yor and Mer. edison and Mer. Pawthorne 
. b ] 


did you or Mr. Edison know that this contemplated ma- 
! 


ehine was practically a Craohonhone Grate ¢ 


A. I did not. 


Sires: ¥ Ty) i i. ? ¢ tL f : 
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Q. 81. Do you know whether Mr. Edison did or did X-Q. 7. This company handles the complete output 
not ? : of Edison phonographs, does it not ? 
A. He never so informed me; in fact, never said any- a A. Yes, sir; not altogether, no; in the United Sintes 
thing to me abont it. if and Canada. 
; 4 X-Q. 8. In your testimony in-chief you stated (hat 
: . ‘ 4 Ay » * 
Cross-coamination by Mr. Rhoads : he the National Phonograph Company was under no obli- 
, 


gation not to sell Edison phonographs abroad. Sinee 
what date has it been free to sell abroad ¢ 

A. It has always been free to sell abroad. 

X-Q. 9. Do you know whether or not Mr. Edison ts 10 


nnder any oltgation not to sell abroad ¢ 


X-Q. 1. At the time of the new experiments with 
the machines which you have just referred to, the im- 
provement in talking machines due to an enlarged eylin- 
der on a record, was not then commercially npon the 
market, was it? 

A. It was not, so far as I knew. 

X-Q. 2. The Graphophone Grand records, whieh are 


A. No, [ don’t know anything about it, There are 


some contract relations, but whut they are Tam not at 


ai indicated by your invoice, or by Tlawthorne & Sheble’ all familiar with, 
c anawthorne Ww olepie's is ate 
Paebets oe Sal oneal ses a X-Q. 10. Is the National Phonograph Company en- 
invoice of February 27th, 1899, were purehased at your 4 ray ¢] b poral ; : 
= f wawed in the export trade ¢ 
request, were they not? 7 aaron ne sever ee 
A. No; they suggested that they could get t] f XK, Yon, air, 
eke se ? a woes Ee A X-Q. 11. Was it before the 4th day of May, 1900 ¢ 
me, and [ wanted to see them, so simply asked them to §) ‘ y ; : 
r Bis 8, BIN. 
get them. an 3 sta : ; 
20 X-Q. 12. 1s the Edison phonograph manufaetured un- 90 


X-Q. 3. Didn’t you write a letter to them asking therm 

to get them ? 
, de You 

X-Q. 4. [call your attention to your testimony in chief, 
wherein you stated in substance that the models and 
other experimental work were sent to you at the request 
of Hawthorne & Sheble to protect them in an infringe 
ment case. Lask yon now, is that the correct statement ? 

A. Yes, sir. ' 

-X-Q. 5. I call your attention to your Jetter of Decem. 
30 ber 28th, 1898, and ask vou whether, in view of that 
letter, you insist upon your last answer asa correct state- 
ment? (Witness shown letter.) 


der Edison patents? Timean patents belonging to Mr. 
disor ? 

A, No, sir: Dean qualify that by saying that the pho- 

5 nograph is mannfactured under a few of Mr. Hdison’s 
patents 5 In generally spenking, is manufactured under 
patents belonging to tie Edison Phonograph Company 
and National Company, as well as under ontside patents, 
under whiel we are licensed, 

X-Q. 18. Then it fs not a correct statement fo say that 
the Edison phonograph is manufactured only under Edi- 30 
son patents, ts ih? 

A. Yes, the patents were originally granted to Mr. 
Mlison. Ue in turn las assiened them, subsequent. to 


A. I do. \ . ea — 13 Adie thet He Seal 
X-Q. 6. What is the business of the National Phono- is the issue of the patents, auc ft consider | Nut it is entirely 
graph Company ? 7 ; 2 proper to say that the phonoeeraphs are nilt under the 
: , . ial edison patents. 
A. The sale of Edison’s phonographs, reeords and 4 Kdison patents 


X-Q. 14. Does vot the mechanism, known as the Edi- 


supplies therefor. - i ’ 
rs son phonograp), contain dnventions eovered by patents 40 


40 
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that were notissued to Mr. Edison, and is not the Edi- 
son phonograph manufactured 49 some extent, under 
licenses of patents other than Mr. Edison's ? 


Complainant’s connsel objects to this ques- 
tion, as being not proper cross-examination ; 
furthermore, he objects to the witness—whom 
‘it is not shown is an expert or familiar with the 
details of the patents in question—testifying in 
regard to them, and instruets the witness that 
it is not proper for him to express an opinion 
in regard to matters of whic! lie has not aceurate 
knowledge. 


A. My counsel has practically answered the question 


in his objection. I am not familiar with the Edison 


20 


40 


phonograph patents. attend to the commercial end 
of the business, and am not teelnically competent to 
answer this question. 

X-Q.15. What did you refer to in your. previous an- 
swer, when you said that the Edison phonograph was 
manufactnred under certain ‘icenses? 

A. Tam in a position to know that we are operating 
under certain patents granted to 7 
sonally. There are patents that have een granted to 
him and assigned to the Edison Phonograph Company, 
and I also have access to certain agreements or leenses 
that have been issued between the National Phonogran? 
Company and others, under which the manufacture of 


“romas A. Edison ver- 


_ phonographs is continued. ' 
30- 


X-Q. 16. Don’t these licenses inelndethe Bell and 
Taintor patents? 

A. I believe they do. 

X-Q. 17. As a manager of the bnsiness‘end of selling 
Edison phanographs, what are your duties % 

A. Looking after the manrfacture of the machines, 
and also looking after the selling énd of the business, 
I have entire charge of it. 

X-Q. 18. Does that iuelude arrangements for the ap- 


Sh edlen ee ee 


pointinent of agents and dealing with the trade generally 
in the United States? 

A. Yes, sir. 

X-Q. 19. Is it proper then, to assume that the National 
Phonograph Company attends to the business manige- 
ment of Mr, Edison’s patents, so far as they appertain 
to Edison phonograp!s ? 

A. The National Phonograph Company have the sole 
selling and patent rights for the exploitation of the 
Edison phonographs nnder the patents issued to Mr. 
Edison and others. 

X-4). 20. What was the distinetion that you intended 
to convey in the correspondence which you have offered 
in evidence between the words “general agent? ene 
oot? 2 

A, At the time this question came up, I conferred 
wit'h my counsel, and also with my people, and was in- 
formed that it was not wise to designate “agent” or 
“eonoral agent”? inasmuch as this carried with it the 
right to inenr lability, and that it would be preferable 
te desivnate any ageney or dealer, or jobber, with whom 
we were doing business, as a “selling agent.” This 
world then qualify it to the extent that no liability 
noetiog this or any other company with which Twas 
connected, @ould be made. 

XC). Bt. 


A. Yes, sir: he was one of the parties with whom J 


Mc Mr. Edison insist npon this distinction ? 


Cisenussed the matter, as well as my counsel, 

X-(). 92, Was Mr. Edison cognizant of the substance 
of your letter of November 9, 1897? 

A. The matter had been discussed at the time, Int 
he never saw that letter. 

X-Q). 23. There was a reonest, was there not. from 
Tawthorne & Sheble about, November, PS07, (hat they 
should have exelusive rielts in certain territery, and 
that they should be protected! tn enstomers whom they 


developed ? 
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A. There was no understanding on my part as far as 
that was concerned; no,sir. There was, however, 2 re- 
quest on their part. 

X-Q. 24. How did the amount of business done by 
Hawthorne & Sheble after their arrangement with yon, 
compare with what you had previously expected that 
they would do? Wasn’t it greater than von had ex- 
pected ? 

A. Yes, sir; I admit that. 

- X-Q. 25. You say that there was an nnderstanding 
among the dealers to keep up prices. In what form was 
that understanding expressed 7 

A. It wasa tacit understandirs. In most eases it 
was in writing, but it is possible in some enses it may 
have been an oral understanding. 

X-Q. 26. Did you not insist upon a written sgreemont 
to this effect, and threaten to eut off enstomers who 
would not sign that agreement? 

A. I don’t remember that. fon’t remember that 
this was the case in 97, but during the latter end of 
1898 and subsequent thereto, we did insist upon the 
signing of the agreement, and teir living un to same, so 
far as prices and discounts were concerned. 

XQ. 27. Defendants’ Exhibit 61 is shown witness, and 
he is asked whether this is the form of the agreement 
upon which they insisted ? 

A. It was the form of agreement in existence at that 
time. 

X-Q. 28. How long have yon known Mr. Stevens? 

A. About ten years. 

X-Q. 29. What has been his ocenpation during that 
time ? 

A. He was a bookkeeper for the Edison General 
Electric Company at Schenectady, under me. Snbse- 
quently I brought him down to New York and its 
vicinity, and secured 2 position for him, at lis reqnest. 
I secured a position for him for the United States Pho- 


25 


nograpl Company, and afterwards he eame under me 
with the National Phonograph Company. 

X-Q. 30. In what capacity ? 

A. As manager of the selling end of the business. 

X-Q. 81. What is his business now ? 

A. Ife is in business for himself, dealing in phono- 
graphs, reeords, bieyeles, blanks and various othersun- 
dries. 

X-Q. 32. Where is his pleee of business ? 

A. New York City. 

XQ. 83. Tn what butt ne? 

A. That? don’t know: somewhere in Cedar street ; 
T don’t know the om yor, 

X-Q. 3-4. Do yer remenser when he was in partner 
ship with Mr. Preset ’ 

A. Yes, sir. 

X-Q. 35, Do von know when that partnership was 
dissolved ? 

A, Yes, sit. 

X-Q. 36. When was it? 


A. Tdowt remember the exact date, bnt my recollee- 


‘tion is if was seme tye ty P8ag, 


X-Q. 37. Do vor remeber that Prescot was in Ene 
rope In the summer af THOS ? 

A. [ nnudersteod te we 5 VCR sir. 

X-Q. 38. Do you not know that while Mr, Preseot Was 
in Enrope Mr. Stevens sent ont notice that the partner. 
ship was dissolve] between le and Preseot ? 

A I deeline to answer that question, fur whe reason 
that there is another suit’ pending between Mr, Edison 
and Mr, Prescot, in which doubtless the same questions 
will be raised, and on adviee of counse! Tani instrneted 
to say nothing as to the Prescot ease, 

X-Q 389. Can you te!! me when Mr. Preseot's dis 
counts were ent olf? 

A. 1 cannot give yon the exact date. 

X-Q, 40. Give me the nearest approximation you ean ? 

A. [think it was tn the fall or winter of 1898, 
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“X-Q. 41. Don’t you recollect it was about the first of 
September, 1898? 

A. Idon’t remember that date; the books wil! show it. 

X-Q. 42. After Mr. Stevens left Mr. Preseot, did he 
not continue in the same business and in the same bnild- 
ing? 

A. Yes, 'sir. 

X-Q. 43. And you continned to supply Mr. Stevens, 


‘did you not 2 


A. Yes, sir. 

X-Q. 44. Mr. Stevens continned to do an export trade 
in phonographs, did he not? 

A. Mr. Stevens continued to do business; 2s to where 


he did business, I am not familiar with that; he operates 


his own business, and I have no connection with it. 
X-Q. 45. If you are correct in saying the National 


‘Phonograph Company was at lberty to export, why 


was it that they handed over to Prescot & Stevens in- 
quiries for foreign orders ? 
A. On the same basis thst we hand over inquiries to- 


day to all jobbers throngh the United States applicable 


to the particular territory in which they are located, or 
in which they operate. 


30 
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X-Q--46,After Prescot was ent off, did von not refer 


QT 


A. For the simple reason that the people who had 
heretofore been conducting the foreign end of the busi- 
ness, were doing a business with the National Company, 
and were in 2 position to ship the goods tn a satisfactory 
mumners knew all the methods, modes, and how and 
where to ship, with whieh the National Company was 
not familiar, and as their business was satisfactory to the 
National Company we decided tit it was best fo let it 
continue in that channel until such time as we cousid- 
ered Hi proper and advisable to take the lusiness over 
onrsel ves, 

~  X-Q. 49. Asa matter of fact, then, irrespective of the 
reason for if, the National Phonograph Company was 
norin the export business, was it? 

A, Tt was, 

X-Q. 50. At what time ? 

AJ Ldowt remember the exact date, but | think we 
began toomake shipments direct during the summer of 
iso. 

X-Q. 51. As a matter of faet, then, before the year 
{ken the National Phonegraph Company was not eon- 
dneling an export business; is that correct ¢ 

A. No, they were not, to the best of my recolleetion. 


X-Q). 52. Tew do you reconcile the second paragraph 


foreign orders to Mr. Stevens? 

A. I don’t reeolleet referring any foreign orders to 
Mr. Stevens, but I have referred inquiries to him. 

X-Q. 47. Onder what arrangement with Ilawthorne 
& Sheble was it that yon referred to them imeaniries 
from places as remote as Louisiana? 

A. That is something Lam endeavoring to understand 
myself; it was referred to Mr. Stevens, who had elarge 
of the sales at that time: 
that it had been introdneed in evidence by Mr. Taw- 
thorne. 

X-Q. 48. Why was it, if the National Phonograph 
Company was in the export business, it referred inamiries 
for foreign orders to other people ? 


T never knew tt until D notiecd 


ee 


10 


20) 


~ 


of your letter of Janvary 22d, 1899, to the woe Com= 
pany, with the faeh that you lad cut Tawthorne & She- 
ble olf% 


A. t feltassnred 1] 


hat | 


was going to lose the business 
of this concern. and To endeavored to put before them 
frets as bo why 7 tal eiven better discounts to Tlaw- 
therne & Shee: Towes tn the position, that my repre- 
sentabive om foe voned made certain statements to 
correct, as to their receiving the 


knew nothing abont 


them, whie’s were ve! 


very best diseounis ie yeunes he 


Tow thor & Sheble and the National 


the relations of [! 


Companys; Poawes endesvoring to hold thetr tusiness, 
and did make (iis stetencout with the idea of holding 


thetr fusiness, mid 


Tor one ininute thinking that 
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it wonld ever come up again, or that Tawthorne & She- 
ble shonld ever know the contents of this communica 
tion. 

X-Q. 58. Was it the trnth on January 20, 1899, “It 
is true that Messrs. Hawthorne & Sheble are jobbers of 
onrs in every sense of the word, and in the same period 
of time that you have been dealers in our wares they 
have purchased goods amounting to upwards of $15,- 
000”? 

A. This’ was a general statement; IT did not at the 
time go into details, but simply considered the matter 
from a broad standpoint, the idea being to endeavor to 
hold the trade of this concern. 

X-Q. 54. How do you reconcile vonr statement in 
your testimony in chief, wherein you said in substance 
‘that yon never recognized any exelnsive rights and ter- 


.Yitory, with the paragraph in the ‘etter of January 20, 
1899, beginning at the bottom of page 3? 
A. I don’t consider that this in avy way conflicts with 


my previons statement; we at that time, and at the 
present time, refer inquiries to certain jobbers in cer- 
tain territory, leaving it to them to make the sale, and 
in this particular case it was onr intention to have the 
Aloe Company look after the sinal! cealers in and about 
St. Lowlis. 

X-Q. 55. Didn’t you promise My. Uawthorne that 
you would honor his order for a number of the Phono- 
graph Grands, as soon as they came ont, and give him 


- substantial benefits on aeeount of his interest in the ex- 


So 


40) 


perimental work that he had:previonsly disenssed ? 

A. There was some conversation on this subjeet, Unt 
it was based entirely npon whet they would produce. 

X-Q. 56. Didn’t you tell Mr. TIawthorne, efter he sub- 
mitted his model, that he shonid get in his orders as 
quickly as possible 4 

A. Lassume that I to!d lim +o get in his orders as 
quickly as possible, so as to offset others which would be 
placed. 


ae 


a 
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X-Q. 57. You got his order ¢ 

A. I dow’t remember that we got any order from him. 
Possibly we did. I dow’t recollect it. 

X-Q. 58. You never filled any such order? 

A. Not that [ remember. 

X-Q. 59. Don’t you recollect accepting their order for 


five thonsand large blanks 2 

A. No, sir; Iequestioned the order at the time it was 
placed, as [ could not see how they could use any snel 
quantity. 

X-Q, 69. You were conversant with My. Hawthorne's 
negotiations to bny Mr. Prescot ont, were you not ! 

A. Toa limited extent. 

X-Q. @'. Did you not eneonrage him in his negoti- 
tutions ¢ 


4 ’ 


A. T don’t remember that | did; no, sir. 
X-Q. 62. You have referred in your testimony in chief 


Is not this done by the 


te vaying freieht on orders. 
National Phonograph Company to-day ? 
A. Yea, sit, 20; 


* WILLIAM KE. GLLMORE, 

Sworn to before me, the 24th) 
day of May, 1900, and snb- | 
: d f 


seribed this 6th day of dune, 
1900. | 


Nienonas W. Binpsein, 
Notary Public of New Jersey 


and Special Meaminer. ay 
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HOWARD W. AYES, being duly sworn on be 
half of complainant, on his oath says: 

Tam the counsel -for the complainant in this case. | 
produce a letter dated’ May Sth, 1900, written to me by 
Mr. Gilmore, the president of the National Phonograph 
Company, which en¢losed the page of Collier's Weekly 
offered in evidence in t’'!s case, and marked Complain- 
ant’s Exhibit No. -7, of this date. In response to Mr. 
Gilmore’s letter, I-wrote to The Colver Company a let- 

10 ter, a copy of which 7 produce; and in reply to that 
letter, I reeeived:frdm William Wrigley, Jr. & Co., a 
letter addressed to me, dated -Moav-14th, 1900. This let- 
ter was received by me in dne course of mnnil, in response 
to The Colver Company. 

Counsel for complainant offers in evidence 
the first above mentioned letter from the Na- 


“ " “tfonal Phonograph Company, and it ie marked 
Complainant’s Exhibit, No. 17, 5-24-00, N 
W. B. 
a Also the copy of letter sent to The Colver 
: ‘>@ompany, which is marked Complainant’s Ex- 
hibit, No. 18, 5-24-00, N. W. B. 

Also the letter from William Wrigley, Jr. & 
Co., which is marked Complainant’s Exhibit, 
No. 19, 5-24-00, N. W. B. 

Counsel for defendants objects to the testi- 
mony and the dotuments offered in evidence, 
as they are irrelevant, and do not concern the 

30 present case. 


IIOWARD W. IAYES. 
Sworn and subscribed to, before } 
me, this 24th day of May, A. D. > 
1900, . 
Nicnoras W. Brxosern, 
Notary Public of New Jersey 
; und Special. Jraminer. 
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Unirrep Srares Crrcurr Court, Easrurn 
Disrricr of PENNSYLVANIA. 


Thomas A, Fidison, Complainant, } 


vs, r . in Egurry. 


Lillseworth A, Hawthorne ob a), Defendants. | 


STATEMENT OF FACTS WHTCr COMPLAINANT CLAIMS ARE 


ESTARLISHED BY THE PRooSs IN THe Case, 


Mya canseatete. an - a : , 
rH fhe compiainant, Thomas A, Edison, is by profession an in- &° 


ventor, has made + 


many important inventions, and in the exercise 


er ae ee hye i 
of saiC profession has pursued and still pursues the plan sometime: 
of se MS Mventons, sometimes of “working” them himse!! 


ane sometimes of transferring them to corporations in which he 


interested, 


2. The complainant also carries on an extensive business of man- 
ufacturing and sellin commercial articles, some of which are cov- 
ered by his patents, and others are produced by process or appli- 
ances covered in whole or part by his patents. 


Ay wtheld roventa . f ' 

3. Among the inventions of the complainant covered by patent 

{ the United Seat a. j H 

of the United Stites crantec ; ‘ : 
sranted to him is the phonograph, a machin 

nr AeA twile. a ary e i A . 

which records and reproduces sound ; one of its parts, supplies, or 

. . . . “ = / 

accessories being a cylindrical soap tablet, on which the indenta- 

; a 1 meee by 

tions and elevations corresponding to sound ww 


aves are recorded by 85 | 
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in the United States in 


i | the phonograph, and from which said souncs so recorded are re- many other manufacturers and dealers 
ie produced audibly by the phonograph. récording on such blank tablets music, songs, speeches, and the 
f 1 . like, and selling such records to the possessors of phonographs or 
BG 4. These phonographs and records are, under contract rights, eraphophones, to be used on said machines for the reproduction of 
wy > eae s aeeagibear'd by the Edison Phonograph Works, a such recorded sounds. ; 
: eerpeaLon the State of New Jersey, having its factory at West’ 
} : Orange, in said State, and are sold exclusively by the National o. In the understanding of the public and the talking-machine 
Led Phasnigaee Company, a corporation of the said State, having its trade the words “phonograph” and“ phonograph record © menn 
ee principal office at West Orange aforesaid; the comnlainant being respectively the type of machine and record manufactured by the 
‘ 10 a large stockholder in each corporation. Edison Phonograph Works and sold by the National Phonograph 1( 
| ’ ; Company, but do not indicate the actual mater or actual place of 
5, The graphophone is a talking machine similar in appearance i manufacture. 
| and method of operation to the phonograph, but inferior to it. i 7 
| The records aforesaid and most of the other supplies and accesso- } to, ‘The words “ Edison Phonograph * and “ Edison Record,” in 
ries of the phonograph.may be used on the graphonhone, and the | the understanding of the public and the talking-machine trade, mean 
i records made for the graphophone and most of the supplies and respectively phonographs and paagae HE ape ai 
accessories made for that machine may be used in eannantion with at West Orange by the Edison Phonograph Works and sold by 
ea Sy dontieesbh. : } the National Phonograph Company, which manufacture is under 
Hej ] he supervision of the complainant or is identified with him. 

3) 20 6. The graphophone and the records, supplies, and accessories | - 
for it are made by the American Graphophone Company, and are : ry, At the time of the filing of the Hilt the defendants carried 
sold to the public by the selling agent of that comneaien, viz., the on in Philadelphia, at & store one es : ae 
Colanibts Phoasnesh Comeany General; in snpeirba pais ibve ; | ness of selling phonographs and, graphophones and records therefor. 


phonograph, and the records, supplies, and appurtenances therefor 
sold by the National Phonograph Company. 


2 


12. At the time of the filing of the pill the defendants in their 
said business uses the trade names “ The Edison Phonograp) 
7. The soap tablets aforesaid, upon which records to be repro- Agency ” and “ Edison's Sates Avents.” 


duced on the phonograph and the graphophone can be put, are 


ee 


13. At the time of the filme of the bill the use of these names 


sold to the public both by the National Phorograph Company and 


Lis > i i i 
30 the Columbia Phonograph Company General, so that persons was not authorized by the complainant, nor the National Phono- » 


possessing phohogtaphs or graphontones may by means of those graph Company, nor tye Edison Phonograph Works, 


1 


machines record on such blank tablets records of sound to be 
; 1a. The Nationa! Myonocraph Company at one time sole 


+ 


reproduced afterwards on such machines. 


defendants vhonoerants and records, but about February, '%ou. 


them such articles because thre defendants 


8, A large business is carried on ty the National Phonograph vrefused further to sell 


7 . ry: . . ‘ 
35 Company, the Columbia Phorosranh Comnany General, and sold said articles at 2 price less than what was agreed upon be- ih 
i $ J t, ‘anda : 


ee 
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“tween the National Phonograph Company and the defendants, 
and toa corporation to which the defendants had agreed not to 
sell such goods. 


; 15. The said phonographs and said phonograph records are cov- 
é » ered by patents of the United Stetes granted to the complainant 
| and owned or controlled by the National Phorograpl Compaay. 
i 


; 16. The unauthorized use by the defendants of the business des- 

10 ignations “ The Edison Phonograph Agency” and © Fdison’s Sales 
Agents” tends to injure the complainant’s business and business 
reputation. 


HOWARD W. HAYES, 
oe Solicitor for Complainant. 


a 


COPY 


from 


THE NATIONAL ARCHIVES 
Record Group No. 2. 
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THOMAS A. EDISON U. S. CIRCUIT COURT 


Es.D. of Pas 
VS. an 


No. 51 April Term, 1899 


re 


Pe at eae 
Vk Hasew ~ 

The defendants are merchants of the city of Philadelphia, 
and, (among other articles) deal in phonographs, graphophones, and 


supplies for such instruments. A sign above their place of business 


Gisplays the worés, "The Fdison Phonograph Agency," and the prspese 


of this bill is--te quote from the principal prayer--"That the said 
defendants —— be restrained from using the name "Edison Phonograph 
Agency? Ee connection: with the said business carried on by them, and 
from using your orator's name or any part thereof in epinention with 
their said business, and from holding themselves out in any way as 
agents of-your orator". The use of the sign began in October, 1894, 
or thereabouts, when the relation of the defendsnts to the sale of 
the Edison phonogreph justified them in so describing this branch of 
their business. They were then actively employed in advertising and 
advancing the sale of the Edison phonograph, and were properly de- 
scribed as agents for the sale of this instrument. In the early 
part of the year 1699, however, these relations came to an end with 
some abruptness, and since that time, although they still sell Edi- 


son pacnographs, they are in no sensé agents, either for the corpore 


ation that manufactures the phonograph, or for the corporation that 
sells it. Mr. Edison, as an individual, neither manufactures nor 


sells. Before the bill was filed, also, the defendants used sta- 


tionery on which the word "agency" or "agents" appeared; but, as 
there has been no such use since the filing of the bill, and none is 
contemplated, nos further attention need be paid to this particular 
item of complaint. | 

The compleinant's counsel submits three propositions for 
consideration, which I shall answer briefly in their order. The 
first.is this; "l, The words, 'The Edison Phonograph Agency', imply 
to the public that the persons using them are agents for Thomas A. 
Edison, and therefore, Mr. Edison may prevent the unauthorized use 
of the term." To this I am unable to agree. In my opinion, the 
worés do not mean that the defendants are agents for Mr. Edison per-= 
sonally, but merely that they are agents for some person, who is 
neither named nor suggested, but who is engaged in the sale of the 
Edison phonograph. It is true that the word "Edison" is superfluous, 
for there is no other phonograph except the instrument invented by 
Mr. Edison. Other talking machines are of different types ,and have 
different names, such as the grephophone 3r the gramophone. But the 
fact that there is no other phonograph is certainly not ew by 
every person,--probably is not generally known by the public, al- 
though the trade may be better advisedc~-and the word "Fdison" is 
therefore almost universally used in conhection with the word "pho- 
nograph". Thus used, it is merely descriptive, and means only that 
the phonograph was invented by Mr. Edison. It is uséless to specu- 
late concerning the change in meaning that might come over the 
phrase, if there were other phonographs than the instrument invented 
by Mr. Fdison. At present, there are no such phonographs, and the 
inquiry woulé therefore be profitless. I think it is clear, that 
upon the sign in controversy the word "Edison" is descriptive, and 
is connected with "phonograph", an@ not in the least with "agency". 

The second and third prepositions raise substantially the 


same question. They are as follows: "2. The words ‘Edison Phono- 


Fey 


ar 
so 
5 ac 

Be 


graph' imply to the public a phonogreph in the manufacture of which 


Mr. Fdison is concerned; and if, as the defendants insist, ‘the words 


‘Kdison Phonograph Agency® imply merely an agency for Edison phono- 


graphs, and not for Mr. Edison personally, still he has such a pe~ 
cunisry interest in the matter as to entitle him to prevent their 
aneatherd zed use." 

"3. If the words , 'Rdison phonograph' mean merely the ma- 
— invented by Mr. Edison, regardless of its place of manufac- 
ture, still Mr. Hdison has such a pecuniary interest in the matter 
as to entitle him to prevent a person, not an agent for their sale, 
from calling himself the 'Edison Phonograph Agency’." 

As I have already said, I am of opinion that the words 
"Rad son Phonograph Agency", mean merely an agency for the sale of 
the phonograph invented by Mr. Edison. I1 am also of opinion, in re- 
ply to the second proposition, that they do not imply that Mr. Edi- 
son is pérsonally concerned in the manufacture. The idea conveyed 
by the phrase, "Edison phonograph", is an idea of the instrument ite 
self-~the talking-machine that is the child of Mr. EGison's brain-- 
en 1 find no suggéstion in it concerning the person who is engaged 
in the manufecture. 
the hypothesis of the third proposition is correct--that 
the words, "Edison phonogreph", mean merely the machine invented by 
Mr. Faison, regaréless of its place of manufacture--but 1 disagree 
with the conclusion. The correctness of, this conclusion depends 
upon the evidence; and the evidence does not establish that Mr. Fdi- 
sen has such a pecuniary interest in the matter as to give him a 
standing to prosecute this bill. It is undisputed, that when this 
suit was brought, and for about two years before, all phonogrephs 
made in this country--indee@, I think, all phonographs without ex- 


ception--were manufec tured by a corporation known as The Edison Pho- 


nogreph Works, whose plant is situated at East Orange, N. J.; and 


| 


FE 
F. 
& 
# 


i‘ ay ies r es 
A Sree aan 


4 
ix 
i 
ie j 


that all phonographs thus manufactured were sold by another corpor- 
ation, also having its principal place of business atiEast Orange, 
known as the National Phonograph Company. These corpe¢ations have 
the exclusive right to manufacture and sell respectively. It is 
true that in each of these companies Mr, Edison is a large stock- 


holder, but they are nevertheless distinet legal ont ELA and if 


any person is injured. ber the defendants! sign, it is they, or one of 
them, and not he. To my mind, it is clear that the complainant has 
no standing to ovdne this suit, either as an indiviéual or as a 
single stockholder in ore or both of the FarpOPethons juste hened, 
and therefore that the bill must be dismissed with costs. But, in 
order to prevent further litigation by the proper smidinant, I 
think it advisable to add, that the use of the word "agency" is no 
longer justifiable and should be discontinued without delay: Wheeler 
& Wilson Co. v. Shakespear, 59 Law Jour (Ch.) 36. If the defendants 
have suffered a legal wrong by being deprived of the agency which 
they formerly enjoyed, or by the subsequent conduct of the National 
Phonograph Company, the courts will afford them redress. But such. 
a weng or such conduct, dots not justify them in declaring to the 
public that they still retain an acancy which has been taken away. 


But, as the defendants still contivus te sell genuine Edison phono~ 


i 
graphs, they are entitled to retain the sest of the sign. 


A decree dismissing the bill may be prepared. 
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THIRD CIRCUIT. 


THOMAS A. EDISON, -— 
Appellant. 
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Brief for Appellant. 


HOWARD W. HAYES, Counsel. 
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THOMAS A. EDISON, 
Appellant, 
. hes In Equity. 
ELLSWORTH A. HAWTHORNE, 
et al, 


20 


Respondents. . : 


BRIEF FOR APPELLANT. ° 
STATEMENT OF THE CASE. 


“The appellant, Thomas A. Edison is, by profession, an 

inventor, has made many important inventions, and in 30 

the exercise of said profession has pursued and still pur- 

sues the plan sometimes of selling his inventions, some- 

times of “working” them himself, and sometimes of 

transferring them to corporations in which he is inter- 

ested. fe also carries on an extensive business of manu- 
facturing and selling commercial articles, some of which 
are covered by his patents, and others are produced by 

process or appliances covered in whole or part by his 

patents. Among his inventions covered by patents of 

the United States granted to him is the phonograph, a 40 
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machine which records and reproduces sound ; one of its 
parts, supplies, or accessories being a cylindrical soap 
tablet, on which the indentations and elevations corre- 
sponding to sound waves are recorded by the phonograph, 
and from which said sounds so recorded are reproduced 
audibly by the phonograph. ‘These phonographs and 
records are, under contract rights, manufactured exclu- 
sively by the Edison Phonograph Works, a corporation 
of the State of New Jersey, having its factory at West 
Orange, in said State, and are sold exclusively by the 
National Phonograph Company, a corporation of the 
said State, having its principal office at West Orange 


- aforesaid ; Mr. Edison being a large stockholder in each 


30 


corporation. 

The graphophone is a talking machine similar in ap- 
pearance and method of operation to the phonograph, 
but inferior to it. The records aforesaid and most of the 
other supplies and accessories of the phonograph may be 
used on the graphophone, and the records made for the 
graphophone and most of the supplies and accessories 
made for that machine may be used in connection with 
the phonograph. ‘The graphophone and the records, sup- 
plies, and accessories for it are made by the American 
Graphophone Company, and are sold to the publie by 
the selling agent of that company, viz., the Columbia 
Phonograph Company General, in competition with the 
phonograph, and the records, supplies, and appurtenances 
therefor sold by the- National Phonograph Company. 
The soap tablets aforesaid, upon which records to be re- 
produced on the phonograph and the graphophone ean be 
put, are sold to the public both by the National Phono- 
graph Company and the Columbia Phonograph Company 
General, so that persons’ possessing phonographs or 
graphophones may by means of those machines record on 
such blank tablets records of sound to be reproduced 
afterwards on such machines. A large business is 
carried on by the National Phonograph Company, the 
Columbia Phonograph Company General, and many 


other manufacturers and ‘dealers in the United States. 
40 in recording on such blank tablets music, songs, 
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speeches, and the like, and selling such records to the 
possessors of phonographs or graphophones, to be used 
on said machines for the reproduction of such recorded 
sounds, 


In the understanding of the publie and the talking- 
machine trade the words “ phonograph” and “ phono- 
graph record” mean respectively the type of machine 
and record manufactured by the Edison Phonograph 
Works and sold by the National Phonograph Company, 
but do not indicate the actual maker or actual place of 
manufacture. The words “Edison Phonograph” and 
“ Edison Record,” in the understanding of the public and 
the talking-machine trade, mean respectively phono- 
graphs and phonograph records actually made at West 
Orange by the Edison Phonograph Works and sold by 
the National Phonograph Company, which manufacture 
is under the supervision of the complainant or is identi- 
fied with him. . 


At the time of the filing of the bill the defendants 
carried on in Philadelphia, at a store No. 604 Chestnut 
Street, a business of selling phonographs and grapho- 
phones and records therefor, and in* their said business 
used the trade names “ The Edison Phonograph Agency” 
and “ Edison’s Sale’s Agents.” At the time of the filing 
of the bill the use of these names was not authorized by 
the complainant, nor the National Phonograph Com- 
pany, nor the Edison Phonograph Works, ‘The National 
Phonograph Company at one time sold the defendants 
phonographs and records, but about February, 1899, re- 
fused further to sell them such articles because the de- 
fendants sold said articles at a price less than what 
was agreed upon between the National Phonograph Com- 
pany and the defendants, and to a corporation to which 
the defendants had agreed not to sell such goods, 
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This unauthorized use of Mr. Edison’s name is an in- - 


jury to his business and business reputation, and he, 
therefore, has the right to prevent it. 
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SPECIFICATION OF ERRORS, 


The error which the appellant claims the Court below 
made was in refusing to grant the complainant below an 
injunction and an accounting as prayed for in the Dill 
and in dismissing the bill. The decree is that the com- 
plainant’s bill be dismissed, and the appellant alleges that 
the entire decree is erroneous. 


BRIEF OF ARGUMENTS. 


I present three propositions in the case : 


1. The words, “The Edison Phonograph Agency” 
imply to the public that the persons using them are agents 
for Thomas A. Edison, and therefore Mr. Edison may 
prevent the unauthorized use of the term. 


— ae 

2. The words “Edison Phonograph imply to the 

public a phonograph in the manufacture of which Mr. 

Edison is concerned ; and if, as the defendants insist, the 
. 7 et . * r 

words, “Edison Phonograph Agency” imply merely an 

7 ” » AT, 

agency for “ Edison Phonographs” and not for Mr. 

Edison personally, still he has such a pecuniary interest 

in the matter as to entitle him to prevent their unan- 
thorized use. 

3. If the words “ Edison Phonpgraph ” mean merely 
the machine invented by Mr. Edison, regardless of its 
place of manufacture, still Mr. Edison has such a pecun- 
iary interest in the matter as to entitle him to prevent a 
person, not a duly authorized agent for the sale of these 

a . . . . » 
machines, from calling himself “The Edison Phono- 
graph Agency.” 


” 


The words, ‘“The Edison Phono- 
graph Agency” imply to the public that 
the persons using it are agents of 
Thomas A. Edison, and therefore Mr. 


Edison may prevent the unauthorized 


40 use of the term. 
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I claim that in the mind of the public the expression 
“The Edison Phonograph Ageney ” would reasonably 
give the impression that the person conducting a busi- 
hess under that name stood to Mr. Edison in the relation 
of agent and principal. This is largely a question of 
individual opinion. But, if even a small fraction of 
the public is so impressed, Mr. Edison must have a right 
to stop the unauthorized use. The difference between 


deceiving one man or sixty million is only a question of ° 


degree, and the right must be the same. 

It is urged by the defendant that Mr. Edison’s identity 
is sunk in the machine, and that his name has come to 
have merely an adjective force ; that the words “ Edison 
Phonograph Agency” mean to the publie only “Ageney 
for the type of phonograph invented by Thomas A. 
Edison,” and that the defendants are to be considered 
merely as holding themselves out as agents of the corpo- 
ration which sells the phonographs invented by Mr. 
Edison and not as representing themselves as agents of 
Mr. Edison himself. The case cited in support of this 
proposition is the Singer Sewing Machine case, decided 
both in this country and in England. A very full dis- 
cussion of the points involved in that ease will be found 


10 


in 163 U.S. Supreme Court, 169. The English refer- . 


ence is L. R. Ch. 2 Division 434. 

In that case it was decided that if the name of the 
patentee had come to be considered as merely an indica- 
tion of the character of the patented article, he could not, 
after the patent expirea, perpetuate his monopoly by for- 
bidding the use of his name when used merely to describe 
the character of article. “The difference between that 
ease and the present one is very obvious. Singer was 
known only as the inventor of the sewing machine, and 
his individuality was entirely sunk in the machine, Also 
there are numerous kinds of sewing machines, among 
Which the Singer sewing machine is one; and that type 
of machine is ordinarily deseribed as the “Singer” to 
distinguish it from various other kinds. On the other 


hand Mr. Edison is an extremely well known man, — 
) 


probably the most widely known private citizen in the 
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world; and the first thought of any person, if Mr. Edi- 
son’s name is used in connection with any machine or 
invention, is that it is his invention and has the merits 
resulting from his great inventive ability. His identity 
is not lost in his inventions; on the contrary, his inven- 
tions receive much of their wide popularity from the 
fact that they are associated with him. It is the man 
himself, not the machine, that strikes the public mind 
when his name is used in connection with the phono- 
graph, and the word “ Agency” is taken to apply to him 
and not to the machine. 

If this contention is right there can be no doubt as to 
the complainant's right to .the relief asked for, and the 
Singer Sewing Machine case is not at all in point. 

One act alone of the defendants proved by the witness 
Thomas W. Barnhill, unquestionably entitles the com- 
plainant to the relief asked for. On page Mr. Barn- 
hill identities complainant’s exhibit 23 as a printed 
envelope used by the defendants in their business. That 
is not denied. The envelope is postmarked in the back, 
“ Hackensack,. Ree’d Nov. 26, 1898,” and therefore must 
have been used at that time. On the envelope the de- 
fendants advertise themselves to be “ Edison’s Sales 
Agents.” If there were nothing in this case but this the 
complainant is entitled to an injunction. While this 
wrongful act is not specifically set out in the bill’of com- 
plaint, because unknown to the complainant when the 
bill was filed, it comes within the general allegations of 
the bill and the prayers for relief. 

The following cases support the proposition that a 
person .an be enjoined from wrongfully holding himself 
out as another’s agent. 


Wheeler vs. Shakspear, 39 Law Jour. Ch. 366, 
Roth vs. Webster, 10 Beavan 561. 
Hodges vs. London Trans. Co., 12 Q. B. Div. 


105.\ 
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The words ‘‘ Edison Phonograph ” im- 
ply to the public a phonograph in the 
manufacture of which Mr. Edison is con- 
cerned ; and if, as the defendants insist, 
the words “Edison Phonograph Agency ” 
imply merely an agency for ‘t Edison 
Phonographs”’ and not for Mr. Edison 
personally stillhe has sucha pecuniary 
interestin the matter as to entitle him 
to prevent their unauthorized use. 


This proposition meets the only substantial defence 
presented by the defendants They claim that the in- 
jury is done to the corporation which has the exclusive 
right to sell phonographs, and not to Mr. Edison; and 
the doctrine of the Singer Sewing Machine case is again 
invoked. 

But the phonograph differs from the sewing machine, in 
that there is but one type of phongraph. There is but 
one machine by that name, viz: the machine which Mr. 
Edison invented, If there were as many kinds of phono- 
graphs as there are sewing machines, it might be urged 
that the term “ Edison ” when applied to the phonograph 
only indicated the machine invented by him to distin- 
guish that kind of phonograph from others. But as the 
only known phonograph is the one invented by Mr. Edi- 
som, the word “ phonograph” by, itself will deseribe sueh 
an instrument as accurately as if it were called the 
“Edison Phonograph,” no matter by whom the phono- 
graph in question was made. If it were advertised as 
the “John Jones phonograph” or the “ William Smith 
phonograph,” those terms would merely mean that 
William Smith or John Jones manufactured the phono- 
graph, @. e., the same machine Mr. Edison invented and 
is interested in the manufacture of. The term  Edi- 
son” in connection with the phonograph is then an inti- 
mation that the phonograph was manufactured by him cr 
under his direction, or that in some way he was identified 
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It is admitted that the defendants are not jn any sense 
the agents of The National Phonograph Company, the 
only person or corporation having the right to sell Edi- 
son phonograph. What interest then has Mr. Edison to 
prevént this unauthorized use of his name ? 

The general rule of law is that in order to prevent the 
unauthorized use of ‘a person’s name there must be some 
threatened injury to property ; otherwise the matter is 
merely one of libel which this court will not restrain. In 
order to meet this apparent difficulty, the complainant 
has proved by his uncontradicted testimony that he is an 
inventor by profession, having made many important 
inventions and taken out numerous patents all over the 
world; that he maintains a well-equipped laboratory, em- 
ploying many workmen in scientific experiments; that 
he is still conducting experiments looking toward the 
improvement of the phonograph; that he made it a busi- 
ness sometimes to sell his patents outright, sometimes to 
sell them to companies and sometimes to work them him- 
self; and that he also carries on personally (under the 
trade name Edison Manufactm ing Company), the busi- 
ness of making and selling many electrical and mechani- 
cal appliances. (See pp. of printed case.) In other 
words, he carries on the profession or business of 
making and disposing of inventions and also carries on an 
ordinary manufacturing and selling business. 

It is to this general business of Mr. Edison as an in- 
ventor and manufacturer that the injury tends to acerne. 
Whether we consider the defendants as holding them- 
selves out as personal agcats of Mr. Edison or as agents 
for the sale of phonographs in the manufacture of which 
Mr. Edison is interested, their actions tend to injure Mr. 


Ageney,” and yet sell other ty sing machines inferior to 
the phonograph, which machines\the public may mistake 
for phonographs. The effect. of this on the public is to 
induce them to believe that mathines, not invented hy 
Mr. Edison, and in the a of which Mr. Edison 


‘ a r “ ? gery. x . 
Edison. They eall ater Ong Edison Phonograph 
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is in no way concerned, are the product of his inventive 


skill and the output of his factories. The question is not 


as to how great this injury is. As the defendants admit-. 
tedly have no right or excuse for advertising themselves 


as an agent, either for Mr. Edison or for the National 


Phonograph Company, that use must be stopped if therd 
is any possibility of injury. 

The cases that I have been able to find on this subject 
are as follows: 


Clark v. Freeman, 11 Beav. 112. 


In this case’the plaintiff was a celebrated physician, 
and the defendant sold a “ Clark Consumption Pill,’ not 
invented or made by Clark. An injunction was refused 
Clark, on the ground that as he was not engaged in any 
kind of manufacture which the sale of the defendant’s 
pill could injure, it was merely a libel and not an injury 
to business. Also it seemed to be intimated that a judg- 
ment at law must precede the application for an injune- 
tion. , 

It did not seem to occur to the Court that the plain- 
tiffs business might have been seriously injured through 
the members of the public taking with unfortunate 
results the pills advertised under his name. This criticism 
on the case is suggested in Kerley on trade-marks, page 
389. 1 

In Maxwell v. Hogg, L. R., 2 Ch. App., 8307-310, Lord 
Justice Kearns suggests : “It alwys appeared to me that 
Clark vy. Freeman might have been decided in favor of 
the plaintiff, on the ground that he had a property in his 


own name.” . 
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See also a reference to the case in Re Rivicre’s * 


Trade Mark, L. R. 26, Ch. Div 48, 53, 
[*1884]. 


farle of Selborne, L. C.:— This case has seldom been 
cited but to be disapproved. Could not a professional 
man be injured in his profession by having his name asso- 
ciated with a quack medicine ?” 


40 
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The rule of law suggested in these last two extracts is 
exactly applicable to this case. 


Wheeler v. Shahspear, 39 Law Jour., Ch. 366. 


The Syllabus of that ease is as follows: 
“ Where articles of a particular kind have become gen- 
erally known in commerce under the name of the original 
10 manufacturer (or patentee, as the case may be), any per- 


son has a right after the expiration of the patent to man- 


ufacture such articles and sell them under that name; 
but he may not, by inseribing the name, as a proper name, 
on his shop front or otherwise, lead the public to believe 
that he is selling as the agent for the original manu- 
facturer. 

“ Whether, apart from circumstances showing a fraud- 
ulent intention, a person has a right to advertise himself 
as ‘agent for the sale of’ a particular article without 

20 authority from any definite principal, guaere.” 


And in a foot note on page 1, Vice-Chancellor James, 
who decided the ease, stated “ that he intended to restrain 
the defendant altogether from calling himself agent for 
the sale of the Wheeler & Wilson machine.” 

- This case is very instruetive as to the construction to 
be put upon the word “ Agent” or “ Agency.” It must 
be borne in mind, however, that the words “ Wheeler & 
Wilson ” are identical in effect with the word “ Singer” 

30 and their use must be distinguished from the use of Mr. 
Edison’s nanie; as was pointed_out above, when consid- 
ering the Singer Sewing Machine case. In one respect, 
however, this case is like the present. The defendant at 
one time was the authorized sales agent of the * plaintiffs, 
but afterwards “they (the plaintiffs) are minded for 
reasons satisfactory to them, to deprive him of the 
agency, and they do so.” Ife, nevertheless, continued to 
advertise himself as an agent and aecordingly was re- 
strained. In the present case the defendants elaim that 

40 they at one time were authorized to call themselves 
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“ The Edison Phonograph Agency,” but they do not deny 
that such authorization has been withdrawn. 


_ Lord Byron y. Johnston, 3 Merivale, 29, 


In this ease the defendant advertised for sale certain 
poems which he represented were written by Lord Byron. 
The authorship was denied by the complainant. Lord 
Eldon, Chancellor, granted an injunction “ to restrain the 
defendant from publishing, in the plaintiff's name, or as his 


work, the several poems mentioned in the advertisement 
or any parts thereof.” , 


This case seems to be directly in point. 

The respondents here may claim that this action is in 
the nature of a suit to restrain the publication of a libel 
and, therefore, should fail. But the better considered 
cases hold that the publication of a libel affecting prop- 
erty rights or business interests may be restrained. ai 


Thorley’s Cattle Food Co. vs. Massain 14 20 
Chey. Div. 763. (Court of Appeals, 1880). 

AL. B, Farquhar Co. vs. National Harrow Co 
102 Fed. Rep. 714. (C. GC. A. 34 Cirenit, 1900.) 


The proposition we present as to the ineaning in the 
public mind of the word “ Edison” when need in con 
nection with phonographs or records, is amply cian 
out by the testimony and the complainant’s exhibits, 
Those exhibits consist of advertising matter cireulated 
throughout the United States by. various dealers in talk- 30 
ing machines. No better means ean be found for sine 
taining how the publie use the words, ae 
these advertisers represent average membe 
but also the publie, from such 


Not only do 
rs of the public, 
advertisements, ar 
se e@ taught 
to impart certai aniners i is ‘i 
‘part certain meanings to certain words. An in- 
spection of those advertisements will show that that w “ad 
* phonograph” is used if shee 

i Sra] Is used to denote a type of talking ma- 
chine—the machine Mr. Edison deseribed in his pate 
that the word “ record ” means any reeord for 
talking machine; and that the words * [ 


hits; 
any kind of 
dison Phono- 0 
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ovaph” and “ Edison Record” mean phonographs and 
ae made at Orange under Mr. Edison’s ee 
ani “ith which he is identified. '*- 
or by the companies wit i is 
‘Edison is at once connected personally in the public mind 
vith the articles. ard 
The great preponderance of the testimony raf mae 3 
all the testimony—is to the same effect. L quote sub- 
stantially all of it that bears on this question. 
8 is f line 
homas A. Edison, page > 
10 ‘ XQ 57. Mr. Edison, the phonographs manufactured 
by you are known throughout the trade as Edison phono- 
raphs, are they not # > 
: “1 The phonographs manufactured by the pret 
Phonograph Works are known as Edison phonograpas. 
te} 


Thomas E. Challenger, pages * ee 

Q lta machine of that type made by Mr. — ks 
the Edison Phonograph Works were made ~ ca 
side party not connected with Mr. Edison - the works, 
would that machine be ealled a phonograph ? 

20 4 You mean a similar machine # 

Q An identical similar machine ! 

A Yes; I think so. (Shae . 

Q Would such a machine, similar in every nee : 
the machine made by the Edison Phonograph \ a ae 
Mr. Edison, be called by the trade an Edison phono- 
graph ? 

{ I think not. Da. 

. To the trade, what does the word Edison, as com 
nected with the word phonograph, imply ¢ 

30 
Objected to. 


is - his company. 
A A machine made by Mr. Edison or his ib 
Q Referring now to the supplies for the P ae ee 
such as blanks, cylinders, records, what doe 


i ade? 
dison supplies mean to the tra 


Edison records or If on or sold by 


A Records or supplies made by Mr. Edis 
his company. " 
| Q in the trade, would or would not wae 
» 49 record or Edison supplies be properly @pP 


rm Edison 
to record 


- 
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or supplies made by any person other than Mr. Edison or 
the company with which he is connected ¢ 
A I think not. 


Benjamin Nusbaum, page 

Q If a machine of the same character as that manu- 
factured by Mr. Edison or the companies in which he is 
interested is put on tlre market, would or would not the 
trade consider that a phonograph ? 

A If it were identical with the Edison phonograph I 
should say that the trade would consider it a phonograph. 

Q Would the trade consider a machine of that char- 
acter as Edison phonograph ? 

A Not without Mr. Edison’s name on it. 


Q To the trade, what does the name Edison as next to 
the word phonograph imply ? ° 


Objected to. 


A A phonograph manufactured by Mr. Edison. 

Q Referring to the phonograph supplies, such as 29 
blanks, cylinders or records, what does the term Edison : 
record or Edison supplies mean to the trade ? 


A Records or supplies made by Mr. Edison, or under 
his supervision. : 


John B. Miller, pages | 
* Q Tf you were shown a machiné, identical in appear- 
ance and character with any of the phonographs which 
you have described, but which machine was not manu- 
factured by Mr. Edison, or any of the companies in 39 
which he is interested, would that machine, correctly 
described, according to the trade, be a phonograph? 


Objected to, for the reason that the answer 
required is essentially a matter of law, 


A [ would say yes. : 


Q Would sucha machine, according to the understand- 
ing of the trade, be considered an Edison phonograph? 
This question is objected to as leading. 


40 


Raymond R. Wile 
Research Library _ 


14 


A No. 

Q In the understanding of the trade, what does the 
term Edison in connection with the phonograph imply ? 

A A phonograph made by the Edison Manufacturing 
Company. 

Q In the trade, what does the name Edison as applied 
to the records, horns, tubes, ete., and other supplies, 


apply ? 


10 


20 
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(Question objected to, because the answer re- 
quired involves an opinion in law. 


A It means that the goods are made by the Edison 
Manufacturing Company. 

Q [notice in your answer, you refer to the Edison 
Manufacturing Company—by that term do you mean any 
especial corporation with whom you are acquainted, or 
do you use it as a general term to describe the source of 
these articles? % 

A We use it to describe the source of these articles 
from the Edison Works. 


Thomas W. Barnhill, page: 

Q If a machine identical in character with that of the 
phonograph shown you, but which was not manufactured 
at Orange, or by Mr. Edison, or the companies with which 
he is connected, would you, according to the understand- 
ing of the trade, call that machine a phonograph ? 

A I would 

Q Would you call such a machine an Edison phono- 
graph 4 

A No; I would not. ; 

Q According to the understanding of the trade, what 
does the word Edison in connection with the word pho- 
nograph imply 4 

A A phonograph that is manufactured by the National 
Phonograph Company. 


W. IL. Freeland, pages and. 
Q If a machine identical in character with the phono- 


40 graph made by the companies in which Mr. Edison is 
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interested, was shown to you, which machine was made 
by some outside party and not by the Edison companies, 
would you call that machine a phonograph ? 

A I would. 

Q@ Would you call such a machine an Edison phono- 
graph? 

A No, sir. ae, 

Q According to the understanding of the trade, what 
does the word Edison in connection with the word pho- 
nograph. imply ? — 

A That it is an original machine, 

Q What do you mean by an original machine? 

A Manufactured by Thomas A. Edison, or the com- 
pany of which he is connected with. 

Q In my question, by the word supplies I did not 
mean the machine. By supplies I mean the accessories 
to the machine, such as horns, carrying cases, and the 
like. With this explanation, I now ask you what the 
terms Edison records and Edison supplies mean to the 
trade? 

A Edison records would mean that it was a genuine 
Edison record; Edison supplies would mean that the 
goods were manufactured by Thomas A. Edison. 

(Q What do you mean by genuine Edison records ? 

A Those manufactured at the laboratory of the Na- 
tional Phonograph Company. 

Q In the understanding of the trade, would a record 
not made by Mr. Edison, or the companies with which he 
is connected, be considered an Edison record? 

AA lt would not. 

J. Newcomb Blackman, pages and : 

Q In the understanding of the trade, what does the 
word phonograph mean ? 

AL A talking machine manufactured under the super- 


~ vision in the laboratory of Thomas A. Edison. 


Q If you were shown a machine identical in character 
with the phonograph made under the supervision of Mr, 
edison, would it be termed a phonograph ? 


Objected to by Mr, Rhoads. This question 
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is objected to unless it is proposed to show that 
the contrast referred to in the question has 
been made in the trade, or pertains to the sub- 
of trade usage, the question as it is, is purely 
hypothetical. 


A If it looked the same and the ordinary identification 
marks were the same it would be called a phonograph. 

Q If the hypothetical machine to which I have re- 
ferred was made by some one not in any way connected 
with Mr. Edison or Mr. Edison’s companies, would that 
machine be considered an Edison phonograph? 

A If the appearance was the same and they had no 
knowledge otherwise, it would be considered an Edison 
phonograph. ; 

Q If, on the other hand, it was known that this ma- 
chine was not made by Mr. Edison or any of the com- 
panies with which he is connected, would it then be con- 
sidered an Edison phonograph ? 

A It would not. 

Q When the name Edison is used in connection with 
the phonograph, what does that imply in regard to the 
machine ? , 

A A machine manufactured in his laboratory or by 
those authorized to manufacture same by him, 

Q Referring now to supplies for the phonograph, such 
as blanks, horns and records, what does the term Edison 
record and Edison supplies mean to the trade? 

A Edison records, to the trade, would imply thatthey 
were manufactured at the laboratory of Thomas A, Edi- 
son or under his supervision. Supplies would not neces- 
sarily imply this, but that they were offered for sale by 
Thomas A. Edison or through his company, the trade 
having no knowledge as to his manufacturing the sup- 
plies. Boe 

Q If records or supplies were known to be made _ 
sold by persons or corporations in no way connecte 
with Mr. Edison, would the term Edison record be ap- 
plied to such records and supplies 4 


ee 


ee 


1% 


A Not unless manufactured by him or offered for 
sale by him. _ : 


i. Glente French, page 


Q Inthe understanding of the trade, what does the 
name Edison in connection with the word phonograph 
imply as to the origin or place or manufacture of the 
machine ? : 

A In the manufactories in whieh Mr. Edison is inter- 
ested, and I presume anyone who makes the machine 
under his license. . Of that latter part of that [I am not 
sure, because I do not know. I do not know if he 
licenses anybody. , a 

Q What does the word Edison, when used in connec- 
tion with records and phonograph supplies, imply in the 
understanding of the trade? 

A Those records and supplies made in the Edison fac- 
tories. 

Q In the usage of the trade is the term Edison used 
in connection with the records and supplies not made by 
Mr. Edison or the companies with which he is connected ? 

A Not that I know of. 


Thomas J. Moncks, pages and 


Q What machine is meant, according to the under- 
standing of the trade, by the term “ Edison phono- 
graph ?” 

A A phonograph made in Orange, N. J., by the Na- 
tional Phonograph Company, under the patents of Mr. 
Edison only. 


-Q Would, or would not, a talking machine identical 30 


in appearance to the phonograph, made under the pat- 
ents of Mr. Thomas A. Edison, but which was not manu- 
factured by the companies with which he is interested, be 
called a phonograph ¢ ‘ 

A Undoubtedly so. 

Q Would it be called an en phonograph ? 

A No, sir. \ 

Q What does the word Baison, used in connection 
with the word “ phonograph,” imply, according to the 


A . 
understanding of the trade? \ 
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A It implies that the phonograph has been made by 
Mr. Edison, or a company authorized to use his patents. 

Q In the understanding of the trade, what does the 
word Edison, when used in connection with records or 
talking machine supplies imply ¢ 

A It implies that they have been made by or under 
the authority of Mr, Edison. 


Herbert A. Shattuck, page : 

Q What does the word “Edison,” when used in con- 
nection with phonograph, imply in the understanding of 
the trade ? 

A Merchandise made by the Edison Phonograph 
Works ? 

Q What does the word “ Edison,” when used in con- 
nection with records or phonograph supplies, mean in the 
understanding of the trade? _ 

A With records, it means that they are made at the 
Edison Phonograph Works. With supplies, it means 
that they are handled by the Natiunal Phonograph Com- 
pany. 


Ellsworth A. Hawthorne (the defendant), pages and 


. 
. 


AX-Q In your catalogue, Exhibit 20, on behalf of the 


defendant, you advertised Edison records, what do you 
. mean by Edison records ? 


A Asa descriptive title being applied to sscouds ad- 


_vertised as Edison records. 


AQ 


X-Q What do you mean by the words advertised as 
Edison records ¢ 

A IT mean the records handled by the dealers through- 
out the United States who advertise them as Edison 
records, 

X-( What suahnils are advertised by dealers —* 
out the United States as Edison records ? 

A Records that I presume are made by the Edison 
Phonograph Works. 

X-Q When you advertise Edison phonograph records, 
what source of manufacture do you mean to imply by 
that advertisement ? 
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A Those records sold by the National Phonograph 
Company ? 


Clement Beecroft (a witness called by the defendants), 
pages and 
X-Q Is the word Edison used in the trade in connec- 
tion with records ? 


A Yes. 


X-Q What meaning has it in connection with records ? 

A It means, as far as [ can understand, a record made 
at the dicen Laboratory, as to distinguish it. from 
Columbia records. : 

X-Q In connection with phonographs, then the word 
Edison means phonographs made at the Edison Labora- 
tory, or by the companies with which Mr. Edison is con- 
nected ? 

A Yes. 


It would be useless to refer especially to any oneof the 
advertisements put in evidence. ‘The sense of the public 
is to be found from a comprehensive view of them all; 
and such a view must convince the Court of the justness 
of the position taken by us. 

There is one advertisement to which, with the corre- 
spondence elicited by it, [ would like to direct the Court’s 
attention ; that is the advertisement of the Colver Com- 
pany in Collier’s Weekly. It is_the last printed adver- 
tisement in the book of exhibits. ~ 
conneeted with it are the last three sheets-in the book. 
Nothing could show more clearly how the publie regard 
Mr. Edison’s name when used in connection with a talk- 
ing machine. ‘The advertisement showed a graphophone 
and ealled it a Columbia Phonograph. I wrote protest- 
ing against this misuse and received a reply that the 
writer “ was under the impression that a graphophone 
was a phonograph or that a phonograph was a grapho- 
phone and presumed without investigating the matter 
that Mr. Edison was responsible for both of them.” Tow 
evident it is from this that the sale of a talking machine 
inferior to the phonograph by a coneern. styling itself 
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i : 2 uld injure Mr. 
«The Edison Phonograph Agensy wo j 
Edison’s reputation as an inventor! 


Ill. 

If the words “ Edison Phonograph = 
mean merely the machine invented ~ 
Mr. Edison, regardless of its place oO 
manufacture, still Mr. Edison has such 
a pecuniary interest in the matter as to 


id entitle him to prevent a person, not an 


agent for their sale, from calling himself 


The Edison Phonograph Agency.” 


The argument in support of proposition : is TT 
applicable to this proposition and need - re esta 
The injury to Mr. Edison’s business ac ag — 
the same, whicheyer meaning we give to words 
Phonograph.” > 

In the opinion below the proposition thata professiona 


injur y whi might call a trade 
20 man may be so injured by what one mig 


y 


b?4 


libel as to entitle him to the protection of a ache 
equity was not considered. That element ot a are 
ment evidently escaped the Judge’s attention, a pte 

set out in the brief and adverted: to at the = rl 
ments. Nor were the cases in regard to Dr. Clark an 

Lord Byron discussed. 


The only defence’ that seems to be indicated by the~_ 


testimony and exhibits introduced in evidence by ~ 
fendants is that the complainant has been gul , wc 
equitable conduct toward the defendant, — — = 
does not come into Court with clean hands. T — wit 
inequitable conduet is all on the part of eo reise 
Phonograph Company, not of the complaiian — as 
sists of appropriating the defendant's ideas ia 26a af 
phonograph with a large eylinder and refusing to 
yoods to the defendants. . 
a‘ The evidence tending ‘to show this alleged appropria 


or vard a 
jon j sere, The defendant Hawthorne hea 
tion is most meagre. ‘The defendar 


40 sound phonograph made by the American Graphophone 
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Company and told Mr. Gilmore, the President of the 
National Phonograph Company, that he (Hawthorne) 
could make one that would work as well Mr. Gilmore 
told him to go ahead and promised that if the idea 
turned to be worth anything the defendant should have 
special advantages in putting the machines on the market. 


The defendants made the necessary patterns and Mr. © 


Gilmore found they were nothing but which Mr. Edison 
had worked out Jong before. The patterns were never 
used ; but to prevent the defendants from suffering any 


Joss, the National Phonograph Company paid the defend- 
ants for them. 


Printed case, pp. The eredit bill showing the pay- 
ment is complainant’s exhibit 5 ; 5-25-1900. - 


Mr. Gilmore explains on page why the National 
Phonograph Company refused further to deal with the 
defendants. He became satisfied that they were cutting 
prices under the guise of making allowance for freight 
charges, and also sold goods to the Columbia Phonograph 
Company, a suspended dealer. They were, therefore, 
“cut off.” Correspondence corroborating Mr. Gilmore’s 
version of the matter appears as complainant’s exhibits 
2,3 &4; 5-24-00. The defendants’ claim that they 
were “cut off” in order to help another dealer, C. E. 
Stevens, is entirely unsupported by the evidence and is 
absurd on the face of it. It could be of no possible ad- 
vantage to the National Phonograph Company to favor 
one dealer rather than another, although it would have 
a perfect right so to do. 


[t certainly would be strange if the above acts, even if 
done at the complainant’s instance, should be held to give 
the defendants the right to injure the complainant's 
business by the unauthorized use of his name. 


Even if the National Phonograph Company “ eut off ” 
the defendants from pure malice and for the purpose of 
injuring their business, that would be within the strict 
legal rights of that company. It deals in a patented arti- 
cle—a monopoly. That monopoly is a legal monopoly 
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authorized by the Federal government. A patentee, if he 
wants to, is authorized to keep his invention to himself 
and refuse to make or sell the article himself, or to per- 
mit others to make or sell it. The ordinary laws of trade 
do not apply. ; 


None of these alleged wrongs done the defendants are 
brought home to Mr. Edison. They are matters between 
the National Phonograph Company and the defendants, 
and no matter how unfair the National Phonograph 
Company may have been in their dealings with the de- 
fendants that cannot affect Mr. Edison’s rights. It is 
proved without contradiction that Mr. Edison took no 
part in these differences and has nothing to do with the 
selling business of the National Phonograph Company. 
Case, pages —. 


There is still another point fatal to the defendant’s 
defence. In order for a party to be barred by inequitable 
conduct, from applying toa court of equity for relief, that 
inequitable conduct must be in connection with the mat- 
ter at issue in the case. If the complainant had person- 
ally assaulted the defendants or committed larceny of 
their goods, it could not be pretended that therefore he 
could not object to their advertising themselves without 
his permission asjhis agents. The defendants complain 
of acts as little connected with the issue in this cause as 
the above hypothetical case. . 


Dering vy. Winchelsea, 1 Cox, 318. 


“ A man must come into a court of equity 
with clean hands; but when this is said it 
does not mean a general depravity ; it must 
have an immediate and necessary relation to 
the equity sued for.” 


Bonsack Mach. Co. vs. Smith, 70 I’ed. Rep., 
383, 386. 
“Tt is enough if the suitor shows that he 
has acted justly, fairly and legally in the sub- 
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ject matter of the suit, * * % The iniq- 
uity must have been done to the defendant 
himself and must have been done in regard 
to the matter. in litigation.” 


Lewis & Nelson App., 67 Penna. St., 153, 

166, ; 

“The rule that he who comes into equity 
must come with clean. hands must be under- 
stood to refer to willful misconduct in regard 
to the matter in litigation.” ‘ 


The subject of this litigation is the use by the defend- 
ants of the sign “The Edison Phonograph Agency ” 
and the trade designation “ Edison’s "Bales Agen ts,’ 
There is not asyllable of proof that the complainant Gr 
any one in any way connected with him has done a single 
act in connection with the use by the defendants of that 
designation for their business that is open to the slightest 
criticism, 

HOWARD W. HAYES, 
Counsel for Appellant. 
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You, therefore, are hereby commanded that such CLecilern Leet. 


proceedings be had in said cause, reece cee tee 


as according to right and justice, and the laws of 


(SR 6 eee een oS eee 


VA 
the United States, ought to be had, the said Ch. ’ deaiaias notwithstanding. 
Witness, the Honorable MELVILLE W. FULLER, Chief Justice 4 the 
‘ourt of the United States, at Philadelphia, the Clever. lye 


Supreme 
day of t7tk_. , tin the year of our Lord one thousand 227 hundred 
and/o7zé.-- 
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WUnitex Statex of America, ss: 


ui of the alnited slates of America, 


To the Seaene the Judges of the. Sreeucl-_ P 
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 Wherews, lately y inthe Cecel Court of the United States 
w 
for the lo District of Binoy Dihile , before you, 


or some of you, in a cause between Thomas A. Edison, Appellant, and, Ells- 
jc e ay | - i -_ =_ 


“orth A. Hawthorne and Horace Sheble, Co-partners 
? i b] 


trading as Hawthorne 


& Sheble, Appellees, wherei 
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aid Circuit Court entered 


in said cause is in the following -vords, viz.:- 


¥ "And now, this 5th day of Fenruary, A.D. 1901, the foregoing case 
having come on to be heard on bill, answer and proofs, it is ordered, 
adjudged and decreed that the said bill be dismissed «at the costs of 
ad the complainent." ey a 
. 
~ 
ww 
a 
w 
‘ 
~ 
Raymond R. Wi: 
- Research Libr; 


sviy © 
' 


ean Sore 


_— of the said (ee a 
~ Court, which was brought into the United States Circuit Court of Appeals for the 


Third Circuit by virtue of Ceo CLeypoeal 


as by the inspection of the transcript of the record 
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agreeably to the act of Congress. 
~ 
awe in stich case made and provided, jully and at large appears. 


¢ 


Raymond R. Wile 


“ee* $i e 


Dvw walyereas, in the present term of 7 eee. , in the year of our Lord 
one thousandNiz7e@ hundred and O77 e/- , the said cause came on to be 


nig heard before the said United States Circuit Court of Appeals on the said transcript 


a! of record, and was argued by counsel: 


A On consideration whereof, Tt is now here ordered, adjudged and decreed 


w 
by this Court that the decree of the said Circuit Court in this cause, be, 


and the same is hereby affirmed with costs, and that the said Respontents 
J a 

Hilsworth A. Havythorne and Horace Sheodle, Co-purtners, trading as Haw- 

~ 

thorne & Sheble, revover against the said Complainant, Thomas A. Edison, 


twenty dollars for their costs herein expsnded and have execution there- 


for. 
we 
Philadelphia, 
May 14. 1901. 
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